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In the Court of Appeals of the District of Columbia. 


No. 2600. 

District of Columbia, &c., Appellant, 

vs. 

Susie A. Tyrrell, &c. 


Supreme Court of the District of Columbia. 

At Law. No. 54691. 

Susie A. Tyrrell, as Administratrix of the Estate of Conrad E. 

Tyrrell, Deceased, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 


Declaration. 


Filed May 27, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54691. 

Susie A. Tyrrell, as Administratrix of the Estate of Conrad E. 

Tyrrell, Deceased, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant. 

The plaintiff Susie A. Tyrrell is the duly appointed and qualified 
administratrix of the estate of her husband, Conrad E. Tyrrell, 
deceased, by virtue of an order duly passed by the Supreme Court of 
the District of Columbia, holding a Probate Court, in administration 
cause No. 18631, and she now brings her letters of administration 
in that behalf, into this Court, and, as such administratrix, sues the 
1—2600a 
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defendant, the District of Columbia, a municipal corporation, for 
that, on, heretofore, to wit: tlie second day of September, 1911, and 
for a long time prior thereto, the defendant, the District of Colum¬ 
bia, as such municipal corporation, was seized and possessed of and 
owned in fee simple certain real estate known as lot numbered lf> 
and lots numbered IS to 22, both inclusive, in square numbered 
444 in the City of Washington, in the District of Columbia, and 
on the day and year aforesaid, and for a long time prior thereto 
a part of defendant's real estate as aforesaid was improved by, and 
the defendant maintained thereon a certain schoolhouse, 
2 known as the McKinley Manual Training School, and for 
that the said defendant, by its proper agents and officials did, 
on or about the month of April, 1911, let a written contract to 
certain contractors and builders, to construct an addition or annex 
to said school building, and also to do and perform certain work in 
the said McKinley Manual Training School building, and in the 
basement thereof, that is to say, in the said structure or building 
which existed on the said real estate of the defendant, the District of 
Columbia, at the time of the letting of the contract aforesaid, and 
shortly after said contract was let. to wit: in the spring or summer of 
1911, the said contractors and builders did undertake and commence 
the performance of the work aforesaid and were engaged in the 
performance thereof during all of the times hereinafter mentioned; 
and, for that, said contractors and builders, shortly after the making 
of said contract with the District of Columbia, and prior to the 
happening of the grievances hereinafter mentioned, contractors and 
builders, who were engaged in the performance of their said work, 
did employ certain sub-contractors to do and perform various parts 
of the work arising under said original contract with the District 
of Columbia, and one G. W. Forsberg, a machinist, was employed 
as a sub-contractor to perform certain of the work arising under 
the contract aforesaid, and among other things, said G. W. Fors¬ 
berg was engaged and employed, on, to wit: July 1, 1911. to install 
a smoke-box over a certain furnace and to install certain boilers in 


the basement of said McKinley Manual Training School 
3 Building, and said Forsberg employed plaintiff's intestate 
as foreman and superintendent of the said work of installing 
the smoke-box aforesaid, in the basement of said McKinley Manual 
Training School Building; and, for that, the said defendant, by its 
agents and servants, had knowledge that said school building was, 
on to wit: September 2, 1911, and for a long time prior thereto bad 
been, supplied with illuminating gas, which said gas was then and 
there conveyed and communicated from a certain gas meter, through 
pipes, located and stationed in and upon the premises and in the 
basement of the defendant's said building, to wit: McKinley Manual 
Training School Building, and said illuminating gas, as the said 
defendant, by its proper officials, servants, agents and employes 
at all times well knew, was inflammable, combustible and highly ex¬ 
plosive and dangerous to human life and to property, unless such 
gas was properly confined and protected from escape; and, for that, 
on the day and year last aforesaid, and for a long time prior thereto, 
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the defendant, by its agents, servants and employes, was engaged in 
maintaining said manual training school on its said real estate and 
in and upon its said premises, and said defendant, by its agents and 
servants, was using said illuminating gas in its said building; and 
it then and there, at all times, became and was the duty of the de¬ 
fendant, by its agents, servants and employes, to maintain said gas 
meter and defendant’s said gas pipes, in and upon its said premises 
and in the basement thereof, so as not to cause injury to persons 
lawfully in and upon said premises and in the said basement of said 
building; it then and there became and was the further duty 
^ of the defendant, by its agents and servants, in the event the 
said gas pipes in and upon the said premises of the defendant, 
became or were injured, impaired, or liecame loosened or damaged 
to such an extent that said gas escaped from such pipes into defend¬ 
ant s said ouilding, or in the basement thereof, as to cause injury 
to persons lawfully in and upon said premises and in the basement 
thereof, after due notice thereof to the defendant, hv its agents, 
servants and employes, to repair promptly the said pipes and with 
due care and caution to stop or prevent such leakage or such escape, 
as aforesaid, of such gas, so that the same would not he and become 
dangerous to the lives of persons lawfully in and upon said premises 
and in the basement thereof. 

And the plaintiff says that prior to the happening of the grievances 
hereinafter mentioned, and on, to wit: September 1, 1911. the de¬ 
fendant. by its agents and servants received due notice and it had 
knowledge that defendant’s said gas pipes located in and upon 
defendant s real estate and in and upon its said premises, and in the 
said basement thereof, were damaged, injured and impaired, and 
in a had state of repair, and that said gas was then and there escaping 
out of and from defendant’s said pipes, into the open basement and 
into other parts of the defendant’s said premises, on, to wit: Septem¬ 
ber, 1, 1911, and on, to wit: September 2, 1911, and prior to the 
happening of the grievances hereinafter complained of. 

^ et the said defendant, by its agents, servants and employes, 
notwithstanding due notice to it, as above set forth, and wholly 
disregarding its duties in the premises, and wholly neglecting 
T> the same at the time and place aforesaid, in the City of Wash¬ 
ington, in tlie District of Columbia, did, prior to, and on, 
to wit: September 1, 1911, and on, to wit: September 2. 1911. prior 
to the happening of the grievances hereinafter mentioned, carelessly, 
wrongfully and negligently allow and permit defendant’s said gas 
pipes in its said premises and in the said basement thereof, to be 
and remain in an unguarded, unprotected, and dangerous condition, 
and in a bad state of repair, when said gas was leaking from and 
coming (Hit ot defendant s said pipes into defendant’s said premises 
and into the open space in the basement thereof, and it did carelessly, 
wrongfully and negligently fail and neglect to cap, plug or close 
said unguarded and leaking gas-pipes, from which said gas was 
leaking as aforesaid, and it did negligently fail to turn off the said 
gas after being duly notified, on, to wit: September 1, 1911, and prior 
to the happening of the grievances hereinafter complained of, that 
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said gas was leaking and coming from its said gas-pipes into the 
basement as aforesaid and on and through defendant’s said premises, 
and it did negligently, fail and neglect prior to the happening of 
the grievances hereinafter mentioned, to cause a reasonable inspec¬ 
tion of its said gas-pipes aforesaid, or to give proper attention to, 
or repair said leaking gas-pipes, after said defendant had due notice 
thereof, as aforesaid, and prior to said grievances, in'consequence 
whereof, said gas escaped and was escaping from said pipes on, to wit: 
the first and second days respectively, of September, 1911, into and 
throughout said premises and into the basement thereof, as afore¬ 
said, and for that, on, to wit: September 2, 1911, the plain¬ 
tiffs intestate was lawfully in and upon said premises and in 
the basement thereof, in the due course of his employment as 
aforesaid, and without any negligence on his part, an explosion of 
gas then and there occurred, as a direct result of the negligence as 
aforesaid of the defendant, by its agents and servants, and plaintiff’s 
intestate then and there, by reason of said explosion, sustained 
mortal injuries, and lie died on, to wit: September 3, 1911, as a 
result of said mortal injuries. 

the said plaintiff further says that the injuries to plain- 
tiff s intestate, which resulted in his death, as aforesaid, were such 
that, if death had not resulted therefrom, would have entitled him 
to have maintained and recovered damages of and from the de¬ 
fendant. And the said decedent left him surviving bis widow, and 
one child, an infant son of, to wit: three vears, who have suffered 
great pecuniary loss by reason of his death.' 

W herefore. the plaintiff as administratrix as aforesaid, by reason 
of the statute in such case made and provided, has become entitled 
to recover damages of and from the defendant, and therefore brings 
this suit, and claims damages from and of the defendant, in the 
sum of 1 en thousand ($10,000) dollars, besides the costs of this 
action. 

ALEXANDER AVOLF, 

LEVI H. DAVTD, 

Attorneys for Plaintiff. 

Endorsed: Leave is hereby granted to file without making deposit 
for costs to clerk or marshal. 

7 Plea. 

Filed June 19, 1912. 

******* 

The defendant, the District of Columbia, a municipal corpora¬ 
tion, for a plea to the declaration filed in above entitled case, says 
that it is not guilty in manner and form as in said declaration 
alleged. 

E. H. THOMAS, (P. II. M.) 

Attorney for the District of Columbia. 
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Joinder of Issue. 


Filed June 20, 1912. 
* * * 


The plaintiff joins issue upon the 


plea of the defendant. 


ALEXANDER WOLF, 
LEVI H. DAVID, 

Attorneys for Plaintiff. 


8 


Amendment to Declaration. 


Filed May 15, 1913. 


Leave of the court being first had and obtained, the plaintiff 
files this amendment to the original declaration heretofore filed in 
this cause, to be known as Count No. 2. 

The plaintiff Sue A. Tyrell is the duly appointed and qualified 
administratrix of the estate of her husband Conrad E. Tyrell de¬ 
ceased, by virtue of an order duly passed by the Supreme Court 
of the District of Columbia, holding a probate court, in administra¬ 
tion cause No. 18031, and she now brings her letters of admin¬ 
istration in that behalf into this court, and, as such administratrix, 
sues the defendant, the District of Columbia, a municipal corpora- 
^ d ^ for tli at on, to wit: the second day of September, 
1911. and for a long time prior thereto, said defendant was seized 
and possessed of and owned in fee simple certain lots of land in 
square Numbered 444, in the city of Washington, District of Co¬ 
lumbia, and on the day and year last aforesaid, and for a long 
time prior thereto, a part of defendant’s said real estate was im- 
I oved 1^^ j and tlie defendant owned and possessed a certain school 
house or school building, known as McKinley Manual Training 
School, and for that the defendant, by its proper agents and offi¬ 
cials, in accordance with and pursuant to an Act of Congress in 
that behalf, did in the month of December, 1910, or the early 
part of 1911, let a certain written contract to certain con- 
9 tractors and builders, to construct an addition or annex 
to said school building, and also to do and perform certain 
work in the said McKinley Manual Training School building then 
existing upon said defendant’s real estate, that is to say, in the 
basement of the said structure existing upon said defendant’s real — 
at the time of the time of the letting of the contract aforesaid, and 
shortly after said original contract was let, to wit: in the spring 
of 1911, the said contractors and builders did undertake and com¬ 
mence the work aforesaid and were engaged in the performance 
thereof during all of the times hereinafter mentioned; and for that, 
said original contractors and builders, shortly after the making of 
said contract with the defendant, and prior to the happening of 
the grievances hereinafter mentioned, said contractors and builders 
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did, with the consent, acquiescence and full approval of the de¬ 
fendant. by the commissioners of the District of Columbia and 
the Municipal Architect of said District of Columbia, noting for 
and in behalf of the defendant, employ certain sub-contractors to 
do and lierfnrm various parts of the work arising under the said 
original contract with the defendant for the performance of the 
work aforesaid, and one <1. (V. Forsbcrg. a machinist, was employed 
b v said original contractors, with the full consent and approval of 
said defendant, bv its proper officials as aforesaid, to perform cei- 
tain of the work arising under the contract aforesaid, and among 
other thin»s. said Forsbcrg was duly engaged and employed on, 
to wit: July 1. 1911, to install a smoke box over a certain furnace 
and to install certain breeching and also repair certain lioilers 
in the basement of said defendant’s structure and build- 
10 in" which existed upon said defendant’s real estate as atoie- 
s-,id at the time of and before the making, execution and 
delivery of the original contract for the addition to or annex to 
iiid mentioned building: and for that, the defendant by its proper 
officials servants and agents, had knowledge that defendant s said 
building was. on. to. wit, August 31, 1911, and on, to wit Sep¬ 
tember 'l 1911, and on. to wit, September 2, 1911, and on to wit, 
September 1911. and for a long time prior thereto namely, since 
the rear 1902. supplied with illuminating gas, for the twice of 
which gas in the defendant’s said original school building, wh 
existed upon the defendant’s said real estate prior to and at the 
time of the making of the said contract aforesaid, the defendant, 
,v its proper officials and agents, had contracted to and did pav 
the Washington Gas Light Company, a corporation, whirl sa d 
<C|S durin" all the times aforesaid, was conveyed and lomnuin 
cated froi.r a certain gas meter, through pipes, located and sta¬ 
tioned in and upon the premises and in the basement of defend- 
•mt's said building, to wit. the original building known as the 
McKinley Manual Training School, and said illuminating gas. as 
the said' defendant, bv its proper officials, servants, agents an 
enu,loves at all times well knew, was inflammable, combustible and 
hiehlv explosive and dangerous to human life and limb and to 

I .rollertv unless such gas was properly confined and protected fiom 

escape from leaking gas pipes; and, for that, at a . ’ 

aforesaid mentioned, the defendant, was using said illuminating 

pQs in its said building. . ... « 

II And whereas the Commissioners of the District of Colum¬ 
bia. in accordance with the provisions of certain acts of Con- 

..ress and under the authority thereof, did, more than a \ear prior 
r tioipenin" of the grievances hereinafter mentioned, make, 

publish uXiErin certain" Police Regulations in and for he Dis- 
rict of Columbia, wliicb were in force and ful effect at all of the 
times mentioned herein, and prior thereto and one of said Police 
Regulations. /„ known as Section 8 of Article 2, of the Police Regu- 
i.,tion« <d the District of Columbia, is as follows. 

‘ “Sec 8 The Chief Engineer, the Fire Marshal and his deputies, 
and the Battalion chief engineers of the Fire Department, are and 
each of them is, authorized and empowered to enter any building 
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or premises within the District of Columbia for the purposes of 
examining or causing to he examined the stoves and pipes therein, 
ranges, furnaces, and heating apparatus of every kind whatsoever, 
including the chimneys, flues, and pipes with which the same may 
he connected, engine rooms, boilers, ovens, kettles, and also chem¬ 
ical apparatus or other things which i.s* his opinion may be dan¬ 
gerous in causing or promoting fires, or dangerous to the fireman 
or occupants in case of fire; and upon finding any of them de¬ 
fective or dangerous, or in any manner exposed or liable to fire, 
from any cause, he shall report the same and issue orders or special 
directions, either printed or written, directing the owner or occu¬ 
pant to alter, remove or remedy the same in such manner and 
within such reasonable time as may he necessary, and in respect 
thereto may authorize and direct the use of such materials and ap¬ 
pliances as shall be deemed proper and necessary; and in case 

12 of refusal so to do within the time prescribed by such orders 
or directions the party offending shall, on conviction, be 

fined not less than one dollar nor more than forty dollars for each 
neglect or refusal.” 

And 

“Sec. 10, Article 2: The Chief Engineer, the Fire Marshal and his 
deputies, and the battalion chief engineers of the Fire Department, 
are, and each of them is, authorized and empowered whenever the 
public safety requires the same to enter into and upon all buildings 
and premises, at all reasonable hours, for the purposes of examina¬ 
tion ; and whenever any of said officers shall find in any building 
or upon any premises combustible or inflammable material or other 
conditions in his or their judgment dangerous to the safety of such 
building or premises, or likely to obstruct or interfere with the 
members of the Fire Department in the event of a fire therein, he 
or they shall order the same to he removed or remedied, and such 
order shall he forthwith complied with by the owner or occupant of 
said building or premises; provided, however, that if said owner or 
occupant of said building or premises shall deem himself aggrieved 
by such order he may, within twenty-four hours thereafter, appeal 
from such order to the commissioners of the District of Columbia, 
and unless said order is by them revoked, it shall remain in force 
and he forthwith complied with by said owner or occupant. The 
Fire Marshal shall make an immediate investigation as to the pres¬ 
ence of combustible material or the existence of inflammable con- 

* 11 ^ i. or upon any premises upon com- 

13 plaint of any person or property having an interest in the 
said building or said premises adjacent thereto. Any owner 

or occupant of any building or premises failing to comply with the 
orders of the Fire Marshal or his deputies the Chief Engineer, or the 
Battalion Chief Engineers of the Fire Department, made in com¬ 
pliance with and upon the authority of the provisions of this section, 
shall, upon conviction thereof, he punished hv a fine of not less than 
ten dollars, nor more than forty dollars; and any owner or occupant 
of any building or premises who shall wilfully obstruct or interfere 
with any of said last mentioned officers in the performance of their 
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above specified duties, shall, upon conviction thereof, be punished by 
a fine ot not less than one nor more than forty dollars.” 

And it became and was the duty of the defendant, by its agents, 
servants and employes, to maintain defendant’s gas pipes, in and 
upon the defendant s premises and in the basement thereof, so as 
not to cause injury to persons lawfully in and upon the said’prem¬ 
ises and in the basement of said building. 

And it also became the duty of the defendant, by its agents and 
sci\,nits, m the e\ent the defendant s said gas pipes in and upon the 
defendant s said premises, became or were injured, impaired, or be¬ 
came loosened or damaged to such an extent that said gas escaped, 
or was escaping from such pipes into the defendant’s said building, 
or in the basement thereof, as to cause injury to or be dangerous to 
persons lawfully in and upon said premises and in the basement 
thereof, while such persons were performing work for and 
14 on behalf of the said defendant, after due notice thereof to the 
defendant, by its agents, servants and employes, to repair 
promptly the said pipes and with due care and caution to stop or 
prevent such leakage or such escape or such gas, as aforesaid, so that 
the same would not be and become dangerous to the lives of persons 
law full} in and upon said premises and in the basement thereof. 

And it also became and was the duty of the defendant, by its 
agents, servants and employes, upon due notice to said defendant 
its agents, servants and employes that the said gas was escaping in 
the defendants said building and in the basement thereof to 
promptly comply with all of the provisions of the said Police Regu¬ 
lations hereinbefore set forth. 

And the plaintiff says that prior to the happening of the griev- 
ances hereinafter mentioned, that is to say, on, to wit, August 31 
1911 and on to wit, September 1, 1911, and on, to wit, September 
h iyil > the defendant, by its agents and servants, and by its special 
inspector, supervising the work being performed at, in and upon de¬ 
fendants said building, received due notice, and was advised, and 
the defendant had knowledge, on all of the daws last aforesaid, that 
defendants said gas pipes located and stationed in and upon de¬ 
fendant s said real estate, and in and upon its said premises and in 
the basement thereof, (in which said basement plaintiff’s intestate 
was duly performing his work under the said contract between the 
defendant and said original contractors, which said work of the 
plaintiff s intestate was then and there being performed by him with 
the knowledge, full consent and approval of the defendant by 
P> its proper officials, agents and servants) were damaged ’in- 
jured and impaired and in a bad state of repair, and ’that 
said gas was then and there escaping out of and from defendant’s 
said pipes, into the open basement aforesaid, and into other parts 
of the defendants said premises, on, to wit: August 31 1911 an( j 
from said date said gas continued to so escape up to and including 
the time of the happening of the grievances hereinafter mentioned 
ye the said defendant, by its agents, servants and employes, not¬ 
withstanding the said due notice to it, as above set forth, and 
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wholly disregarding its duties in the premises, and neglecting the 
same at the time and place aforesaid, did, prior to, and on, to wit: 
September 1, 1011, and on, to wit: September 2, 1911, prior to the 
happening of the grievances hereinafter mentioned, carelessly, 
wrongfully and negligently allow and permit defendant’s said gas 
pipes in its said building, premises and in the basement thereof, 
to be and remain in an unguarded, unprotected and dangerous con¬ 
dition, and in a bad state of repair, when the said gas was leaking 
from and coming out of defendant’s said pipes into defendant’s said 
premises and into the open space in the basement thereof, and after 
the said notice to the defendant, its agents, servants and employees, 
on August 31, 1911, the defendant, by its agents and servants, did 
carelessly, w rongfully and negligently fail and neglect to cap, plug 
or close said unguarded and leaking gas pipes, from which said gas 
was leaking as aforesaid, and the defendant, by its agents and 
servants, after being duly notified on August 31, 1911, negligently 
carelessly failed to turn off the said gas, and negligently 
ailed to cause a reasonable inspection of its said gas pipes, 
in the defendant s said building and in the basement thereof 
or give proper attention to, or repair said leaking gas pipe, on 
August 31, 1911, or on September 1, 1911, or on September 2, 
lyil, prior to the said grievances hereinafter mentioned; and the 
defendant, its agents, servants and employes, after being notified 
"'•/ u .^" st . Ihll, thatsaid gas was escaping from defendant’s 
T - m ltS sald building, and in the basement thereof, where 
plaintiff s intestate was lawfully employed for and on behalf of the 
defendant as atoreasid failed and neglected, to cause the Chief 
Engineer, the hire Marshal, and the battalion chief engineers of the 
lire Department to enter the said building or premises of the de- 
tendant for the purposes of examination of the said gas pipes which 
said leaking gas pipes were then and there in a dangerous’condi¬ 
tion, or dangerous to firemen or occupants in case of fire and said 
gas pipes were then and there defective or dangerous, and exposed 
and liable to cause fire, and said defendant, by its agents and serv- 
ants, after said notice to it, failed and neglected to alter, or remedy 
the same, and within a reasonable time prior to the happening of 
the grievances hereinafter mentioned, and by reason whereof the 
said defendant by its agents and servants, failed and neglected to 
comply with the provisions of Section 8, Article 2, of the -aid 
Police Regulations; and the said defendant, by its agents and A, 
ants, after due notice to said defendant its agents and servants, on 

17 W 2 1911 nriorm A S ? ptemb ^ r h 1911 > on Septem- 
1 her _, 1J11, prior to the happening of the said grievances 

. hereinafter mentioned, failed and neglected to cause a reason 
able inspection of the defendant’s said premises and the basement 
thereof, for the purpose of examining the said gas pipes from 
which gas was escaping into the open basement of defend,m’bvJ 
premises and the public safety retired such H^ccdml mn ni i e 
said dates last mentioned, combustible or inflammable’ material or 
other condttmn^dangerous to the safety of the defend^,I" building 
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or premises, existed in and upon the defendant’s said premises, and 
in the basement thereof; and on the dates last mentioned, and each 
of them, after the notice aforesaid to the defendant, its agents and 
servants, failed and neglected to cause the Fire Marshal of the District 
of Columbia to make an immediate investigation of the presence of 
said combustible material or the existence of inflammable condi¬ 
tions in defendant's said building or upon its said premises, after 
complaint of person or persons having an interest in the said build¬ 
ing or premises or property adjacent thereto, all of which were in 
violation of Section 10, Article 2, of the Police Regulations of the 
District of Columbia, and the plaintiff further alleges that by reason 
of the failure and neglect of the said defendant, by its agents, 
servants and employes, after due notice to said defendant, its agents 
and servants, on the dates and at the times aforesaid, of the said 
leaking gas pipes in the basement or upon the premises of the 
defendant, and the presence of combustible or inflammable material, 
or other things in the basement of the defendant’s said premises, 
with the knowledge of the defendant, its agents, servants and 
18 employes, on August 81, 1911, and on September 1, 1911, 
and on September 2, 1911, prior to the happening of said 
grievances, the said condition constituted and was, a nuisance, and 
the plaintiff says that on, to wit, September 2, 1911, in the fore¬ 
noon. or shortly thereafter, plaintiff’s intestate was lawfully in and 
upon said premises and in the basement thereof, in the course of 
his employment as aforesaid, and without any negligence on his 
part, an explosion of gas then and there occurred, as a direct result 
of the acts of negligence of the defendant, by its agents and serv¬ 
ants, as aforesaid, and plaintiff’s intestate then and there, by reason 
of said explosion, sustained mortal injuries, and he died on, to wit: 
September 3rd, 1911, as a result of said mortal injuries. 

And the said plaintiff further says that the injuries ho plaintiff’s 
intestate, which resulted in his death, as aforesaid, were such that, 
if death had not resulted therefrom, would have entitled him to 
have maintained and recovered damages of and from the defendant. 
And the said decedent left him surviving his widow, and one child, 
an infant son of, to wit: three years, who have suffered great pecu¬ 
niary loss by reason of his death. 

Wherefore, the plaintiff, as administratrix as aforesaid, by reason 
of the statute in such case made and provided, has become entitled 
to recover damages of and from the defendant, and therefore brings 
this suit, and claims damages from and of the defendant, in the 
sum of Ten T^^sind ($10,009.00) dollars, besides the costs of this 
action. 

ALEXANDER WOLF, 

LEVI IT. DAVID, 

Attorneys for Plaintiff. 
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Additional Pleas. 


Filed May 19, 1913. 


1. 1 lie defendant, the District of Columbia, for a plea to the 
second count of plaintiff's declaration, says that it is not guilty in 
manner and form as therein alleged. 

2. And for a further plea to each and every count of said declara¬ 
tion, the defendant, by leave of Court, says that the plaintiff, as 
i c Vo 11IStra t r ix above-named intestate, on, to wit, January 17, 

912, pursuant to an order of this Court, executed a release for a 
valuable consideration and under seal, to Philip F. Gormley and 
rtliur M. Poynton, who were the contractors with defendant, as 
alleged in the declaration, and to G. W. Forsberg, named in said 
declaration, and to certain others named in said release, whereby 
plaintiff released and forever discharged said persons of and from 
any and all claims, demands, suits, actions and causes of action 
whatsoever which the plaintiff, as administratrix aforesaid, had or 
might have against any or all of said parties by reason of the death 
caused by accident or otherwise of plaintiff’s intestate, Conrad E. 
lyre 11, while employed at, in and about work at the McKinley 
Manual 11 raining School, located at 7th street and Rhode Island 
Avenue, N. A\., Washington, D. C., which death was the result 
ot an accident occurring at said McKinley Manual Training School 
on or about the 2nd day of September, A. D. 1911. 

E. H. THOMAS, 

Corporation Counsel. 

P. H. MARSHALL, 

Assistant Corporation Counsel, 

Attorneys for Defendant. 
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Plaintiff s Demurrer. 
Filed May 19, 1913. 


■ 

The plaintiff says that the defendant’s second plea to plaintiff’s 
declaration, is bad in substance. 

ALEXANDER WOLF, 

LEVI H. DAVID, 

A ttys for Pl’t’ff. 

Noil. Some of the points of law intended to be argued in sup¬ 
port of the foregoing demurrer, are: * 

(1) Said plea fails to allege that said alleged release was in satis¬ 
faction of plaintiff’s cause of action against the defendant or that it 
was intended so to be; 

(2) Said plea fails to allege that said alleged release was in full 
satisfaction of plaintiff's cause of action; 
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(3) Said plea fails to allege that the tort or cause of action men¬ 
tioned or referred to therein, was a joint tort committed by the 

parties mentioned in said plea, and the defendant, the District of 
Columbia, a municipal corporation; 

(4) Said plea fails to allege or set forth that any of the parties 

mentioned therein was liable to the plaintiff for or growing out of 
the cause of action or the facts mentioned in plaintiff’s declaration; 

(5) Said plea fails to allege that any of the parties mentioned in 

said plea created or was responsible or in any manner con- 

21 nected with the nuisance complained of in this action. 

((>) Said plea fails to definitely or sufficiently, set forth 
matters and things constituting a release and discharge by the plain¬ 
tiff of her cause of action in this case. 

ALEXANDER WOLF, 

LEVI IT. DAVID, 

Attfys for PVf ff. 


Supreme Court of the District of Columbia. 

Monday, May 19 th, 1913. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
Wright, Justice, presiding. 

******* 

Come again the parties hereto aforesaid, in manner aforesaid and 
the same jury that was respited yesterday. Thereupon on motion 
and leave granted the defendant files two additional pleas, to the first 
of said ]deas the plaintiff files a joinder in issue and to the second a 
demurrer, which demurrer is hereby sustained. V hereupon the trial 
of the cause proceeds and being given to the jury in charge, they 
upon their oath say they find herein in favor of the plaintiff and 
assess the damages in the sum of Seven Thousand Dollars 

*($ 7 , 000 . 00 ). 


22 Supreme Court of the District of Columbia. 

Friday, June 6tk, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon consideration of defendant’s motion for a new trial filed 
herein, it is ordered that the same be and hereby is overruled and 
judgment on verdict be entered. Wherefore, it is considered that 
the plaintiff herein recover of defendant the sum of Seven Thousand 
Dollars ($7,000.00) damages as aforesaid assessed with interest from 
this date, together with costs of suit to be taxed by the clerk and 
have execution thereof. _» _■> tt vt 

From the foregoing the defendant by its attorney, Mr. P. II. Mar¬ 
shall. in open court, notes an appeal to the Court of Appeals. 
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Supreme Court of the District ov Columbia. 

Tuesday, July 8th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Upon motion of counsel for defendant in above entitled cause, it is 
ordered, by the Court this 9th day of July, 1913, that for 

23 cause shown the time to submit the bill of exceptions herein 
be and hereby is extended to August 20th, 1913, and to file 

the transcript of record on appeal to August 20th, 1913. 

Supreme Court of the District of Columbia. 

Wednesday, Avgust 20th, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

******* 

Now comes here the defendant bv its Attorneys of record and 
present to the Court its bill of exceptions taken during the trial of 
this cause, and the same is taken under consideration. 

******* 

It is this 20th day of August 1913, ordered that the time for 
filing the transcript of record in the above entitled cause in the 
Court of Appeals of the District of Columbia be, and the same is 
hereby extended to October 1, 1913, inclusive. 

Bv the Court: 

WRIGHT, Justice. 

Supreme Court of the District of Columbia. 

Wednesday, September 3, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

******* 

24 The Court having this day signed the bill of exceptions 
heretofore submitted herein, now orders the same of record 

as of the time of the noting thereof at the trial. 

Affidavit. 

Filed September 3, 1913. 

******* 

I. Roger J. Whiteford, being first duly sworn, on oath depose and 
say that I am counsel for the defendant in the above entitled cause 
and that on Friday, August 29, 1913, counsel for plaintiff submitted 


t 




14 


DISTRICT OF COLUMBIA, <£C., VS. 


and argued a motion asking the Court to refuse to sign a bill of ex¬ 
ceptions submitted by counsel for the defendant on August 20, 1913, 
on the ground that said bill of exceptions was submitted one day 
late but that said Court overruled said motion and immediately 
thereafter counsel for the plaintiff submitted a bill of exceptions on 
behalf of the plaintiff to which counsel for the defendant agreed 
and which was signed by the Court as the bill of exceptions in this 
cause and a part of the transcript of record on appeal. Further 
this deponent saveth not. 

1 ROGER J. WHITE FORD. 


Subscribed and sworn to before me this third day of September, 
1913 

" ' ' JOHN R. YOUNG, 

By A. W. LEVENSALER, 

Ass’t Cl’k. 


95 Assignment of Errors. 

Filed September 3, 1913. 

******* 

Counsel for the defendant respectfully submit that the irial Couit 
erred 

Itt overruling objection of counsel tor the detendunt to ques¬ 
tion a'ked ot witness Vov, lt on. “Did the District of Columbia, its 
Commissioners, or the Municipal Architect raise any question or 
objection in regard to Forsberg doing this work?” 

'■> |„ overruling objection of counsel for the defendant to ques¬ 

tion asked of witness, Frank C. Daniel, “Did you observe the odor 
of gas either in the assembly room or in the boiler room prior to 

tl ex >losion 

1 1 3 e Yn°o verruling objection of counsel for the defendant to ques¬ 
tions asked of witness Jordan concerning the expectation of the life 
of a woman twenty-three years of age, and in good health and the 
expectation of the life of a child four years of age and in good health 
in accordance with the mortality tables, said question being asked 

as a basis for computation of damages. «. 

4. In refusing to permit the counsel for the defendant to offei 

in evidence a release signed by the plaintiff as administratrix of a 
of the claims growing out of the accident resulting in the death of 

liu hir band.^in ^ j nstruct the jury that as a matter of law the 
‘ fact* contained in the evidence did not constitute a nuisance. 
26 0. In refusing to instruct the jury as prayed in lie first, 

second, third, fourth, fifth, seventh, ninth, eleventh, thir¬ 
teenth. fourteenth and fifteenth prayers offered by counsel foi the 

] n instructing the jury that the District of Columbia could 
be held responsible for the death of Mr. Tyrell for a nuisance under 

the facts in this case. , . „ , ,, 

8. In instructing the jury that the question of whether or not 
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there was a nuisance is a question of fact to be determined by the 

j ur y* 

9. In instructing the jury that it was in the duty of the District 
of Columbia, to use a reasonable degree of care in connection with 
the gas pipes maintained on the premises. 

10. In instructing the jury that it was a question of fact for them 
to determine whether or not the District was in the control of the 
gas in the pipes of the building. 

E. H. THOMAS, 

Corp. Counsel; 
ROGER J. WHITEFORD, 

Asst Corp. Counsel, 
Attorneys for the District of Columbia. 


Designation of Record. 

Filed September 3, 1913. 

******* 

The Clerk of the Court, will please designate the following as the 
transcript of record on appeal, 

27 1. (a) Declaration, (b) Pleas, (c) Joinder of Issue. 

2. (a) Amended declaration (b) Pleas, (c) Demurrer to 
second plea, (d) Order sustaining demurrer, 

3. Memorandum of Verdict. 

4. Judgment on Verdict, and Appeal noted. 

5. Memo, extending time to submit bill of exceptions <fc tile tran¬ 
script. 

0. Bill of exceptions. 

7. Affidavit of counsel for defendant. 

8. Assignment of Errors. 

9. This designation of record. 

E. H. THOMAS, 

Corp. Counsel; 
ROGER J. WHITEFORD, 

Corp. Counsel, 

Attfys for Defendant. 


28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 
to 27, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 54091 at Law, wherein 
Susie A. Tyrrell, as Administratrix of the Estate of Conrad E. 
Tyrrell, deceased, is Plaintiff and District of Columbia, a Municipal 
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Corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of September, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
ByW. E. WILLIAMS, 

Assistant Clerk. 


29 In the Supreme Court of the District of Columbia. 

At Law. No. 54691. 

Susie A. Tyrrell. Admrx. of the Estate of Conrad E. Tyrrell, 

Deceased, 

vs. 

District of Columbia, a Municipal Corporation. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before Mr. Justice 
Wright and a jury regularly empanelled and sworn to try the issues 
joined herein between plaintiff and defendant, the plaintiff to main¬ 
tain the issues on her part joined offered testimony tending to prove 
that on the 23rd day of December, 1910, Philip F. Gorniley and 
Arthur M. Boynton, a copartnership trading as the Gormley-Poyn- 
ton Company, entered into a written contract with the defendant to 
construct an addition to the McKinley Manual Training School 
Building located in the City of Washington, District of Columbia, 
and also to instal certain boilers and smoke-box in the basement of 
the old building of said McKinley Manual — School, which con¬ 
tract and the specifications made part thereof, provided, among other 
things, as follows: 

“Addition to Boiler Plant, Piping for Power Plant, Heating and 

Ventilating Apparatus, Etc. 

(1) The work embraced under this section includes the furnish¬ 
ing and installation, complete in every detail, ready for service, of 
two additional high pressure water tube, steam boilers, with auto¬ 
matic mechanical stokers, smoke breechings, smoke stack, boiler 
trimmings, piping connections, etc. * * *” 

30 (2) “Employees.—The contractor shall employ capable 
superintendents or foreman to represent him on the work, 

and they shall receive and obey order- from the Engineer. He shall 
so conduct his operations as to interfere with the work of other Dis¬ 
trict Contractors as little as possible. The other foremen, mechan¬ 
ics, and others employed by the Contractor shall be skilled in the 
several parts which are given them to do.” 
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(3) “Inspection.—“Inspector- may be appointed who shall have 
access to all parts of the work at all times and whose duty it shall 
he to point out to the Contractor any neglect or disregard of the 
specifications or contract; hut the right of final rejection of the work 
will not he waived at any time. Upon all technical questions con¬ 
cerning the execution of the work, in accordance with the specifica¬ 
tions and measurements thereof, the decision of the Engineer shall 
he final. Ordinarily, one Inspector will be employed by the District 
of Columbia for each section of the work under contract; but if, on 
account of any apparent disregard of the specifications, additional 
Inspectors shall be required, they will he employed by the District 
of Columbia at the rate of $4.50 per diem each, and the cost of the 
same will be charged to the Contractor.” 

(4) “Whenever the word •Engineer' is used, it is understood to 
designate the Engineer Commissioner of the District of Columbia, 
or in his absence his duly appointed Assistant Engineers, Municipal 
Architect and Inspectors representing him, limited by the special 
duties intrusted to them.” 

(5) “Responsibility.—The Contractor will be held responsible for 
the care of the building and materials delivered at the site and in¬ 
tended to be used in the construction of the building, and for all 
loss or damage that may accrue to the same, as well as to passers-by 
or persons employed in or about the building and to owners or occu¬ 
pants of adjoining premises legally affected during the term of his 
contract. As soon as practicable during the work lie shall repair all 

damage to neighboring property, and leave all perfect .’’ 

31 Plaintiff offered in evidence a duly certified copy of her 

Letters of Administration, granted by the Supreme Court of 
the District of Columbia, holding a probate court, showing the ap¬ 
pointment and qualification of plaintiff as administratrix of the 
estate of her husband. Conrad E. Tyrrell, as alleged in the declara¬ 
tion in this case, which was received. 

Plaintiff also offered in evidence duly certified copies of deeds of 
the Recorder of Deeds' Office of said District, from various persons 
to the District of Columbia, showing title in fee simple in said Dis¬ 
trict of Columbia, a municipal corporation, of the lots of ground, on 
a portion of which stands the building known as the McKinley 
Manual Training School, including the old building in the base¬ 
ment of which plaintiff's intestate met his death, as hereinafter set 
forth. 


Whereupon. Snowden Ashford, a witness on behalf of the plain¬ 
tiff, testified. in substance, as follows: I am the Municipal Architect of 
tho District of Columbia; and have been for about 3VJ> years. The 
Gormlev-Poynton Company commenced work under the aforesaid 
contract about a week after its date. T had the inspection of all 
work under that contract. I know William II. German, who was 
local inspector on said work for the District of Columbia, and he 
reported to me concerning the work. The work had been in progress 
about a month before German became Inspector, after which Ger¬ 
man was there daily until the completion of the work. The old 
building in which the smoke-stack, boilers, piping and breeching 

3—2600a 
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were to be installed under the contract, had been erected about eleven 
years. 1 went to the building and saw the work while it was in 
progress, and at that time the breeching had been put in. I would 
have repaired any gas pipe in said building prior to the mak- 
32 ing of the contract, but in my opinion said contract required 
the contractor to make good any work disturbed. 

(Witness was asked to point out clause in the contract in refer¬ 
ence to the duty of the contractor, witness referred to that part of said 
contract hereinbefore set forth as paragraph 5.) Continuing, the 
witness testified: 

1 know Thomas Whalen. lie is a plumber employed by the Dis¬ 
trict of Columbia Repair Shop. Said Whalen does plumbing work 
in District of Columbia buildings and has been employed in that 
capacity for the last five years. Said Whalen is under me as Mu¬ 
nicipal Architect and is subject to my orders. 

On cross-examination, witness testified: 1 fie work at the McKin¬ 
ley School was done under my general supervision. Mr. Herman 
and Mr. Dovle were the District inspectors. When witness was asked 
what be meant by witness’ “general supervision** he answered: 1 
only made occasional inspections; I bad an inspector on the woik 
constantlv, who reported to me, in writing. My inspections were 
made onlv when some question arose that the local inspector did not 
feel competent to settle; that the sole purpose for which said Her¬ 
man's inspections were made was to see that the contract, plans and 
specifications made a part thereof, were carried out. Thomas 
Whalen is in the repair shop of the District, and is immediately 
under Mr. Story, who is in my office or department in accordance 

with the Act of Congress. . , _ , . , , 

On re-direet-exa mi nation, witness testified: 1 have no knowledge 
whether the Hormley-Poynton Company bad a sub-contract with 
Forsberg for work provided for by the aforesaid contract, but 1 know 
that said Forsberg was doing work at the building provided for by 
said contract. Forslierg’s men were doing work on the boilers. I 
was at the building and saw them. 


33 Thereupon, Philip Hormley was sworn as a witness on be¬ 

half of the plaintiff, and he testified, in substance, as follows: 
In 1910 and 1911 I was a member of the firm of Hormley-Poynton 
Company. About December, 1910, my firm entered into a contract 
with the District of Columbia with reference to the McKinley Man¬ 
ual Training School Building and the work was started a few weeks 
after the contract was signed. The work continued six or seven 
months and we obtained additional time to complete work, on ac¬ 
count of additional work. The date of completion was in Septem¬ 
ber. 1911. before school opened. Hustave W. Forsberg had a sub¬ 
contract with Almoral & Company, which latter linn had a sub¬ 
contract with Hormley-Poynton Company, for a portion of the work 
provided for in the aforesaid contract. Forsherg's work was in the 
boiler room of the old building of the McKinley School, putting in 
the boilers and the breeching in connection therewith. There were 
gas pipes in the coiling of the old building, which were there prior 
to the commencement of the work under the aforesaid contract with 
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the District. I saw Forsberg’s men in the boiler room of the old 
building. Gormley-Poynton Company and its sub-contractors had 
nothing to do with the gas pipes in said boiler-room. When the 
work v commenced under the aforesaid contract gas was being 
used in the old building and there was a gas metre there. The 
breeching was being installed by Forsberg in the boiler-room, which 
was under the assembly hall, in the old building. The breeching 
is a smoke flue to carry off smoke from the boiler, and has nothing 
to do with the illuminating gas plant. The breeching installed 
under said contract extended to within about an inch of the ceiling 
of the boiler-room, and there were gas pipes under the floor of the 
assembly hall immediately over said boiler-room. The gas metre 
'vas about one hundred and twenty feet from said breeching. 
34 I have no way of telling whether the District of Columbia 

or the Municipal Architect knew that Forsberg was doing the 
work of installing the boilers and the breeching, for us. We had a 
business contract with them and I never notified them. 

1 lie witness was asked to state whether or not there was any ob¬ 
jection raised by the municipal architect or the commissioners of 
the District of Columbia to Forsberg doing said work while witness’ 
firm was carrying out their contract, to which counsel for defendant 
objected, and the court overruled the same; thereupon the witness 
answered : “They did not object to anyone doing any work there that 
1 know of." Continuing, witness testified: 

T knew that Forsberg had a sub-contract under Evans-Amoral 
Coin] •any and performed work there on the boilers and put in the 
breeching, but we recognized only Evans Almoral Company. We 
subdivided other portions of the work. 

Witness was asked if any objection was raised by the Municipal 
Architect or by the Commissioners to witness doing that, to which 
counsel for the defendant object, which was overruled and defend¬ 
ant. by its counsel, noted an exception. Witness answered: T don’t 
know. We carried out this contract through sub-contractors as we 
usuallv alwavs do. 


Thereupon. Arthur M. Poyxton was sworn as a witness on behalf 
of plaintiff, and he testified, in substance, as follows: T was a mem¬ 
ber of the firm of Gormley-Povnton Company. The old build¬ 
ing of the McKinley School, in which the boiler-room is located, 
was erected some years prior to the date of the Gormlev-Poynton con¬ 
tract. Gas was used in the laboratories in that building. T saw gas 
was used in the laboratories while school was in session and 
35 saw boys in the laboratories experimenting with Bunsen 
burners when school was in session. I was formerly Assist¬ 
ant Building Inspector of the District, and had been to the building 
many times. Forsberg and his men were installing the boilers and 
doing the. breeching work in the basement of the old building. 

The following occurred: 

“Q. Did the District of Columbia, its Commissioners or the Mu¬ 
nicipal Architect, raise any question or objection in regard to Fors¬ 
berg doing this work?" to which question, counsel for defendant ob¬ 
jected upon the ground that the Municipal Architect was an inde- 
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pendent officer, appointed by Congress and his aetion in the prem¬ 
ises was immaterial, and that the question did not call for the per¬ 
sonal knowledge of the witness. Said objection was overruled, and 
counsel for defendant noted an exception and the same was noted 
upon the minutes of the court. The witness answered: Not to me; 
not to my knowledge. 

Continuing, witness testified: 1 know William IT. German, who 
was employed hv the District of Columbia, during the time the work, 
under the Gormley-Poynton Company contract, was being performed 
at the McKinley School Building, and said German was called either 
superintendent of construction or inspector of construction, but 1 
do not know which. German overlooked the construction of the 
building from the District of Columbia’s standpoint. T may have 
been at the building once a week, once a month or once every day, 
and sometimes saw German there and sometimes did not. 

On cross-examination, witness testified: "When T saw German at 
said building, so far as T know. German was seeing that the plans 
and specifications of the said contract were being carried out. 1 
never saw German doing anything else. 

30 Whereupon. Gustave W. Forsberg, a witness sworn on 

behalf of plaintiff, testified, in substance, as follows: 

T am a machinist and boiler-maker, and in 1011 installed the 
boilers and set up the smoke-stack in the McKinley Manual Training 
School building. T performed no other work at the building. T had 
working for me four or five men at the building, one of whom was 
Conrad E. Tyrrell. T also had several colored men working there 
for me. One was named Dateher, another, Moore, and another 
named Green. 1 do not know where Green is now. T was at the 
building while the work was going on. The whole job 1 was doing 
took about six weeks or two months. 

Whereupon the following occurred: 

Q. Do vou know William H. German? A. ATs sir. 

Q. TTe was there as the District of Columbia’s representative, I 
believe? A. I believe he was. 

Q. Did he supervise your work too? 

The Court : Ts there any dispute on this point, Mr. Marshall; that 
is as to whether or not the District had an inspector there. 

Mr. Marshall: Mr. German was there and he was the District 

Inspector. 

I know that an accident happened to Tyrrell in the McKinl-y 
Manual Training building—in the old building, where my work was 
going on, where we put up the new boilers. Tyrrell, at the time he 
met his death there, was a boiler-maker for me. lie had worked for 
me four or five years. At this last time, he had been with me only 
about one year." He got $2.50 a day and sometimes he made extra 
time. He earned $15.00 a week while working for me, and now and 
then he made some extra time, which extra time amounted to about 
$150.00 a year. I was not at the building when the explosion 
37 occurred. I had nothing to do with the gas pipes in the build¬ 
ing, nor with the metres there. I do not know whether there 
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were any gas pipes there. My work was to instal two boilers in the 
old building; that, in reference to the boilers, the breeching came off 
the top of the boilers and ran to the north which would be the north 
wall of the fire-room, and parallel to them close to the ceiling and 
into a stack which we erected. This breeching is composed of steel, 
iiveted with heavy inch rivets—it makes a draft, the same as a stove 
pipe from a stove. We had nothing to do with the gas pipes or heat- 
ing pipes or any other pipes. I did not see Tyrrell after he was hurt. 
I was at this w T ork, or in the boiler-room a day or tw T o before Tyrrell 
met his death, for one-half or three-quarters of an hour, and was on 
top of the boiler where Tyrrell was working, I cannot recall the exact 
day. Did not observe anv odor of gas in the basement. 

On cross-examination, witness testified: I usually went there once 
a day, and when T would go there would go up on top of the boiler 
whoie T\riell was working, I never smelled any odor of gas up 
there. There were a number of pipes near where this work was 
going on, but I do not know what kind of pipes they were—some 
of these pipes were within six inches where the work was going on. 

Whereupon, Henry Story, a witness sworn on behalf of plaintiff, 
testified, in substance, as follows: 

T have been employed as superintendent of the District of Colum¬ 
bia Repair Shop for about six years, and as such looked after gen¬ 
eral repairs of buildings for the District, throughout the City, and 
have under me one hundred to two hundred and fifty men who do 
all classes of work, such as plastering, carpentry, timing work, plumb- 
ing, painting—every class. At the District Repair Shop a regular 

complaint book is not kept, but a telephone book is kept, and in_ 

are put messages received from the different foremen as they 
38 go around through the city. When the District Repair Shop 
is notified that there is a leaking gas pipe in a District build¬ 
ing, we repair it. 

Witness produced a book showing the entry of complaints of 
leaking gas pipes located in District of Columbia buildings, in Sep¬ 
tember. 1911, in response to subpoena but said book does not show 
complaint of a leaking gas pipe, in September, 1911, in the Mc- 
Kinlev Manual Training School. 

Continuing the witness testified: T do not remember any notice 
to the Repair Shop in reference thereto. The only thing that I 
found was a letter in reference to the McKinley School from the 
Board of Education. I heard of the happening of the accident at 
the School Building September 2. 1911, but T had no connection 
with it. 1 have looked through every book at the D. C. Repair Shop 
that I could find. The books I have produced here in court con¬ 
tain* mostly everything of that nature that comes to the D. C. Re¬ 
pair Shop, in communications. Tt is only emergency repairs that 
we would have attended to, which we received notice of over the 
telephone. The books referred to are records showing when the 
foremen were at the D. C. buildings. The plumber of the D. C. 
Repair Shop reports to me daily. The District of Columbia em¬ 
ploys mechanics and their names are put on the pay roll which is 
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sent to the Disbursing Officer. The names of said plumbers who 
are employed at the 1>. C. Repair Shop, under me, go on the pay 
roll just the same as other classes of mechanics. We obtain mate¬ 
rials through requisitions. I make my reports as to the conduct 
of the District Repair Shop to the Municipal Architect and followed 
that course in 1911. 

Counsel for defendant announced that he did not desire to cross 
the witness. 


39 Whereupon, Richard II. Sinclair, a witness sworn on 

behalf of the plaintiff, testified, in substance, as follows: I 
have heen employed by (3. \V. Forsberg for the last 14 years. 1 
knew Conrad E. Tyrrell for 5 or (> years prior to his death. Tyrrell 
was employed by Forsberg as a boiler-maker, at the time lie met his 
death, at the McKinley School building—he was doing some work 
attached to the boilers there. At that time I was clerk for Forsberg 
and kept his books. I have brought with me a time paying sheet, 
showing the amount Tyrrell was earning from Forsberg at the time 
of the accident. (Witness produced the same.) Tyrrell was earn¬ 
ing $2.50 per day. lie made over-time. I think Tyrrell came back 
to work for Forsberg in May preceding his death. Tyrrell had 
worked for Forsberg before that, but I think he went down to the 
country and came back in May. When Tyrrell worked on Sunday 
he drew two days’ pay for one day’s work. 


Whereupon, W illiam Moore, a witness sworn on behalf of plain¬ 
tiff, testified in substance, as follows: 

1 am now employed by Merchants 1 ransfer Company. 1 worked 
for G. W. Forsberg in August and September, 1911. 1 knew Con¬ 

rad E. Tyrrell. 1 know Magruder Datcher, who also worked for 
Forsberg at the time 1 worked for him. Mr. Tyrrell was foreman 
for Mr. Forsberg. Tyrrell, Datcher and I, and a man named Fred 
Green were doing work for Forsberg in the old building of the 
McKinley School in August and September, 1911. On our first 
trip to the building, we put up all of the material we had and then 
had to go back to Forsberg’s shop and get more material. Datcher, 
Green and I were helpers. Fred Green is now in Philadelphia. 1 
remember — day when Tyrrell received his injuries at the McKinley 
School building. It was Saturday, September 2, 1911. At 
40 the time he received his injuries, 1 was down stairs, holding 
a sheet of iron, and he called Datcher and asked him to 
bring a match. Datcher told him that he did not have one, and he 
called to me and said: “Rill, bring me a match.” I said 1 did not 
have any. So he said: “Bring me a piece of paper.” So I twisted a 
piece of paper for him. First word he told me was—he tells me 
that the superintendent told him to look for the leak in the gas pipe. 
I went up the ladder and gave him the paper. We searched for the 
leak iii the gas pipe. The pipe is on the north side of the school 
building, that is, on the Rhode Island Avenue side. The whole thing 
toppled right down on him. I couldn’t see but one of his feet. I 
got him by the hand and pulled him out. It blew me from the 
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three boilers. Prior to that time, Tyrrell, Datcher, Green and I had 
been working there, (in the basement of the old building of the 
McKinley School) since W ednesday of that week—we went there 
on \\ ednesday, last time, to finish up the job. We had not finished 
breeching. W ith reference to the boilers, the breeching ran on the 
back ends of the boilers from one end to the other. It got to the 
north side, turned and came out the north end of the smoke-stack. 
1 first smelled the odor of escaping gas on Wednesday preceding 
the explosion on Saturday, in the basement of the old building. That 
Wednesday, Tyrrell and 1 were there, and on Friday, Green and 
Datcher were also there. 1 spoke to Tyrrell about the escaping gas 
there. The gas was not very strong on Thursday but was getting 
severer every day up to Saturday evening. When we were taking 
lunch 1 told Tyrrell if he didn’t say something about the gas we 
would not be able to stay there until 4 o’clock. We worked there all 
day Friday. The escape of gas was severe on Friday. 1 could not 
say where the gas was leaking. 1 do not know what Tyrrell meant 
by the superintendent, but he told me that the superintendent 
41 told him to look for the leak in the gas pipe. I did not see 
what superintendent it was. We had just got through lunch 
and were fixing to go to work; it was about 12:30, or something like 
that when Tyrrell came to look for the gas leak—he was lying right 
flat on his stomach—straight out on the breeching, and there was a 
space of a hall-way between the boilers where he endeavored to find 
the gas leak. Then there was a gas explosion. It blew the whole 
thing on top of Tyrrell. Tyrrell hollered, “Bill, pull me out.” I 
got him and pulled him out. lie had a scar on the top of his head, 
and on his chin. 1 was injured so myself 1 could not take much 
notice of Tyrrell. Tyrrell could walk but men had to help him 
along, lie was not able to walk by himself. Datcher and 1 were 
in the boiler-room when the explosion occurred. Tyrrell was taken 
over to the drug store. Mr. Tyrrell went in an automobile and he 
was taken away. 1 attended inquest over Mr. Tyrrell’s body. 

On cross-examination, witness testified: I testified at the inquest 
and am sure it was Wednesday before the accident that 1 smelled 
gas. The gas was very strong on Friday and on Saturday it was 
still severe. Mr. Tyrrell was at the building at work on Saturday 
morning. All of us could smell gas very plainly in the boiler-room. 
It was very noticeable at that time (Saturday)—it was very strong- 
in the boiler-room. Some of the men there in the school building 
took Mr. Tyrrell to the drug store. I do not know who it was. I 
guess it was nearly 3 o’clock before they came and took him away 
in the machine. As far as I know he had no medical attention 


until they took him away. There were pipes around where the work 
was going on and 1 guess something over three feet from where 
Tyrrell was working the pipes were exposed. It was on Wednesday 
before the accident that we commenced to smell the odor of gas 
there. When we first went to work there we did not finish the job 
up. The first time we went up there we worked very nearly 
42 a week. The first time T was there, hut T have forgotten when 
that was, T didn’t smell any gas. The second time, when 
we continued work, it was on Wednesday before the accident, and 
it was then that we smelled the gas. 
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Whereupon, Richard II. Sinclair, being re-called, testified, in 
substance as follows: 

1 now have Mr. Forsberg’s record- kept by me. I brought them 


from the ollice of Mr. Forsberg. 

The witness was asked to state, from said records, how much 
extra salary, between May and September, 11)11, Conrad E. Tyrrell 
earned, to which counsel for defendant noted an objection, which 
was overruled, and defendant noted an exception, which was en¬ 
tered upon the minutes of the court. 

Whereupon the following occurred: 

Q. You need not call the individual items, if you have the totals, 
give the totals? A. 1 can only give you the totals for each week. 
Yon only want me to give all the weeks in which he did extra time? 

Q. The regular salary of $15.00 per week went right along? 
A. Yes, sir. For the week ending June 17th he made ninety 
cents extra time; week ending June 24th $4.05; for week ending 
July 1st $4.05; July 8th, $3.75; July 15th, $3.75; July 22d, $7.50; 
August 5th $25.00; August 12, $0.30; August 10th $2.15; Septem¬ 
ber 2d, $5.00. That is all. 


Whereupon, Magri der Datciier, a witness sworn on behalf of 
plaintiff, testified, in substance, as follows: 

I was working for G. W . Forsberg in the McKinley School build¬ 
ing at the time of the explosion that caused the death of Conrad E. 
Tyrrell. The explosion occurred on a Saturday between 1 and 2 
o’clock. At the time of the explosion, another colored fellow 
named Green and l were cutting and punching holes in the sheet 
iron for the smoke-box, in the basement of said school building. 

Mr. Tyrrell and William Moore were there. Prior to the 
43 accident, I went to the building on Friday, about 9.30 
o’clock, to help these colored fellows and Mr. Tyrrell. On 
Friday, 1 observed the odor of gas in the basement of the building. 
After I got there on Friday and commenced to work 1 smelled it, 
but I did not speak about it until about 11 o’clock. Friday was 
my first day there, but Mose and this other man had been up there 
all the week. They sent me up there to help them because the 
work was heavy. 1 wa.s not personally acquainted with William IT. 
German but 1 saw him there walking through the building, and 


‘‘it looked like he had something to do with it.” I was on top of 
the boilers on Friday and said to Mr. German, “Ross, there is gas 
escaping pretty heavy in here, 1 cannot stay in this place to work 
in here.” German made no answer to me. This was on Friday, 
about 11 o’clock a. m. 1 spoke to German again on Saturday after 
ten o’clock, lie came out the back part of the building, when \ 
again said to him, “Ross, the gas is escaping worser today than it 
was yesterday.” And he did not give me any answer. On Sat¬ 
urday, at 12:30 o’clock, Mr. Tyrrell said to me and Green, “Green, 
you and Datcher stay down here and finish punching them holes 
in that iron, and Moses, you come up here with me.” Moses went 


up the ladder and went on the boiler with Mr. Tyrrell. Mr Tyrrell 
went away, stayed a little awhile and came back and called Moses 
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to give him a match. Moses said he had no match, and he said: 
‘‘Hand me a piece ot paper, and Moses went up the ladder, carry¬ 
ing Mr. Tyrrell a piece of paper. Mr. Tyrrell had a lantern in his 
hand. Moses handed him a piece of paper and Mr. Tyrrell went 
right to work again. (Shortly after that I heard this explosion. 
Mose-> came trom the boiler and called for me to come up and help 
to get this man out. \\ hen 1 went up the ladder, Moses said, 
‘‘Come here, and Mr. Tyrrell was then sitting aside the boiler with 
his hand up to his head. I said what is the matter, and Mr. Tyrrell 
said, “Hatcher, my head. 1 said, ‘T will help you down 
44 the ladder." i went down in front of Mr. Tyrrell and helped 
him down the ladder. The explosion was the same as if 
something had burst. 1 suppose it must have been the gas. I 
never saw any gas pipes. \\ e wore not doing any work on the gas 
pipes. \\ e were working on the smoke-box. It was dark on the 
top of the boilers where Mr. Tyrrell and Moses were working, but it 
was light down below, in the boiler-room. At the time of the ex¬ 
plosion, 1 did not see Mr. Tyrrell. Mr. Tyrrell had gone from 
t c 1 t d. iai h. lie was hunting for the leak in the pipe. 
Moses, the other colored men, got Tyrrell out of his position and he 
and 1 helped him down the ladder. Mr. Tyrrell was carried across 
to a drug store on 7th Street. Mr. Tyrrell was hurt about his head— 
he had, 1 think, a hole on the side of his face and one on his chin. 
At the drug store they gave him a drink of brandy and he threw it 
up. 4 hey telephoned to the shop tor the automobile and it came 
up there. 1 hey helped him in and asked him if he wanted to go 
home or to the hospital and he said, “Take me home.” 

On cross-examination, witness testified: When 1 spoke to Mr. 
German about the odor of gas he did not say anything to me. 1 
did not touch any pipe. \\ e did not know where the pipe was. I 
first went to the building on Friday between 9 and 10 a. m. Went 
down in the boiler-room where Tyrrell was working, lie showed 
me what to do. After 1 went up in the smoke-box 1 spoke about the 

gas 1 smelled. 1 did not smell it down below, but did up above_ 

that was where Mr. Tyrrell was working. The odor was very plain 
and strong—and was stronger up there than it was below. 1 never 
smelled much of it down below, the most of it was up. Mr. Tyrrell 
had a lamp when I saw him—that was when we went to work, 12:30 
just before this explosion took place. 

On re-direct examination, witness testified: The explosion 
^1 1 cau cd a j t t^ tlie ceiling; some pieces of brick were 

blown out the side of the wall from the explosion. Where 
Green and I were, down below, it flew all over the fireroom and it 
was done so quickly 1 did not know what it was. 

I h 4 ! 

Whereupon, Frank C. Daniel a witness sworn on behalf of plain¬ 
tiff, testified, in substance, as follows: 

I became a teacher in McKinley Manual Training School in Sep¬ 
tember, 1902, and have been there ever since. I have been prin¬ 
cipal of that school since 1912. I recall when the work of the ad¬ 
dition or annex to the building was commenced. It was about 
4—2600a 
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February 11, 1911. At that time, there was only one building. 
There have been two previous additions to the original building. 
The assembly hall is over the boilers. Ever since the building was 
built, gas has been used there. In September, 1911, the gas metre 
was in the janitors little store-room, under the front steps, and 1 
should say, in a direct way, seventy dive feet from the entrance to 
the boiler-room. 1 remember when the explosion occurred at the 
building in (September, 1911. 1 was not in the building at the time. 
School was not in session. School had closed about June IS, 1911. 
1 returned from my vacation during the last week in August, and 
upon my return 1 think 1 went directly to the school building. 1 
was there oii' and on from that time to the beginning of school. 1 
spent a great deal of time at the building. My ollice is in the 7th 
Street A Kliode Island Avenue corner, which is about fifty feet from 
the entrance to the assembly hall. In September, 1911, Hyland 
Maddox was janitor of the building. 

Whereupon, the following occurred: 

Q. Did you observe the odor of gas, either in the assembly room 
or in the boiler-room, prior to the explosion? 

To which question counsel for defendant objected upon the 
ground that the witness was not a municipal officer, and that any 
notice by him would not affect the District of Columbia as a munici- 
pality. 

40 The Court: Entirely aside from that question, it is rele¬ 

vant to establish, if he can, if gas was leaking. The witness 
may answer the question. 

The Witness: 1 noticed the odor of gas. it seemed to be worse 
at the entrance to the assembly hall. 1 noticed it first in the corridor 
between my ofiice and the assembly hall. 

The witness was asked to say, approximately, how long or short a 
time it was before the accident, and he answered: 

I returned to the city the latter part of August. It must have 
been the last week in August, so that, to the best of my knowledge, 
it could not have been more than a week previous to the 2d of Sep¬ 
tember. 1 cannot fix it any closer than that. May have been the 
same day or a day or two previous. I can only judge it by the fact 
of returning to the city the latter part of August and this happened 
the first part of September. After I detected the odor of gas, 1 
asked Mr. Maddox, the janitor, to locate the leak, if he could. I 
also called it to the attention of Mr. Chamberlain, who had charge 
of the addition to the building of the Board of Education. Air. 
Chamberlain, Mr. Maddox, the janitor, and I tried to locate the leak 
but we did not succeed—that took place between the time I arrived 
in the city the latter part of August, and the time of the accident. 
After that I made no further effort to locate the leak. I know that 
the janitor continued to hunt for the leak. I am quite sure he did 
not find it. I was not at the building when the explosion occurred. 
T did not then go into the boiler-room. The boiler-room was in the 
old building. 

On cross-examination, witness testified: 

The gas used in that building was for school purposes, mainly, 
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in the laboratory, not for lighting the building; it was maintained 
as a school building for the District. T cannot give you the exact 
date when T returned to the city and just when I went to 
47 that building. I know it was at least three days prior to the 
accident, that [ went to the building. That is as close as I 
can come to it. Cannot say that I noticed the odor of gas on the 
occasion of my first visit to the building. 

On re-direct examination: At the time of the explosion I was 
acting principal of the McKinley School. 


Whereupon John A, C ha mkerla ix. a witness on behalf of Plain¬ 
tiff. testified, in substance, as follows: 

1 have been supervisor of manual training in the public schools 
for about 20 years, and in September, 1911, my office was at the 
Franklin School. I had occasion to visit the McKinley Manual 
Training School in connection with the Construction of the third 


addition thereto because 1 had a “sort of supervisory work in the 
construction of the building for the Board of Education.” T knew 
William II. German, and saw him there at work. I was there some¬ 


times daily, and sometimes two or three times a week, and German 
was there practically all the time that I was. I was in the McKinley 
Manual Training School about an hour before the explosion, and 
noticed the odor of gas then. Could not determine where it came 


from; seemed to he strongest in the assembly hall. Did not make 
any search for it. I had been down stairs in the boiler-room where 
the work was going on before I noticed the odor of gas; did not 
detect any odor of gas down stairs at all; cannot state how long I 
was in the boiler-room; 1 was in the assembly hall for a minute or 
two; did not observe the odor of gas prior to that time; when I ob¬ 
served it 1 was on my way out of the building, and stopped at the 
office of Mr. Daniel, the principal, and that is where I first noticed 
the gas; 1 spoke to Mr. Daniel about it and he said he had noticed it. 
I went along the corridor and along the assembly hall where it 
seemed to he more noticeable, and my recollection is that Daniel said 
that he had asked the janitor to see if he could locate the 
48 leak. 1 said nothing to German about it. 1 went into the 
boiler-room the day after the explosion, and a good deal of 
the ceiling had been blown out. Could not see the pipe at all, it 
was up over the boilers, and it was dark there. I could see where the 
ceiling haTTbcen blown off, exposing the terra cotta pipes. Of my 
own knowledge 1 cannot say the leaking gas pipe was ever repaired, 
I suppose it must have been. There was no further escape after that 

that T know of. . 

On cross-examination witness testified that this was the only time 

that he spoke to Daniel about this gas leak. 


Whereupon, Dr. Harrison Crook, a witness on behalf of the 
plaintiff, testified, in substance, as follows: 

I am a practicing surgeon in this District and have been since 
1878. I saw Conrad E. Tyrrell professionally, at his home, at the 
time he was hurt. It was in the afternoon, I think it was possibly 
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near three o'clock, between two and three, I think, or three and 
four. 1 examined him. llis skull was badly fractured—in the 
fore-part of the head in the top, fragments of bones were driven into 
the brain. I carried him to Providence Hospital, where 1 operated 
on him, trephined him, and operated to remove the hones from the 
brain and lifted them up as best 1 could, and closed up the wound. 
As a result of his injuries, he died the next day. There may have 
been little cuts about his face—1 do not remember anything special. 
I could not tell how those injuries were sustained, but something, 


evidently, had fallen on him in some way. llis death occurred 
September 3, 1911. I may have testified at the inquest. 

On cross-examination, the witness testified: 

49 I could not possibly give the hour 1 was called to treat 

Mr. Tyrrell. It was sometime in the afternoon. 1 imagine 
it was somewhere near three o'clock. I am not certain as to the 


time. It seems to me that I did go to an inquest at the Morgue. 

Q. How soon after an injury of this character is sustained, Doc¬ 
tor, should a patient he treated? A. How soon? 

Q. Yes? A. As soon as it is possible. 

Q. What, if anything, is the effect of the delay of several hours 
in having medical treatment? A. There is usually a hemorrhage. 

Q. What effect, if any, has that upon the life of the patient? 
A. It has a very bad effect, because it causes pressure on the brain. 

Q. In other words, if I understand you, there is a much better 
chance of recovery if the patient is treated immediately after an 
injury of this character? A. Especially as to the hemorrhage; 


yes, sir. 

ft is impossible for me to tell the hour I went there. There 
is no reason why I should have charged mv memory with the 
hour, but it was sometime after 3 or 4 o'clock. I do not know 
what time it was. I could not possible tell, but I went there and 
I do not see what the hour has to do with it. 


Whereupon, Hyland Maddox, a witness sworn on behalf of 
plaintiff, testified, in substance, as follows: 

I reside at 641 Q Street. On September 2, 1911, I was janitor 
at the McKinley School building. I have held that position for 
about 12 years. I had been there ever since the building was 
built. In Septeml>er, 1911, there was no principal at the 
50 school. Mr. Daniel was acting principal. I remember when 
the explosion occurred there. T was employed at the build¬ 
ing at that time. About Thursday, I think it was, before the 
accident, Mr. Daniel brought to my notice the odor of gas in the 
school building. It was between 9 and 12 o’clock. The man 
who was under me, went with me to hunt for it; went in the assem¬ 
bly hall to see if we could find it. We did not do anything else. 
I reported it to Mr. German, the building inspector, on Thursdav. 
He did not do anything. He turned around and walked out. I 
said to Mr. German, “Mr. German, come in here; T have a leak in 
here. See if you can help me find it.” Mr. German made no 
reply to me, he walked down and went out the front door in his 
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office. Afterwar- reported it to Mr. German, he said nothing to me 
on either Thursday, Friday or Saturday about it—Mr. German 
made no atempt to locate it. 

On cross-examination, witness testified, in substance as follows: 
Mr. Daniel, acting principal, called the leak to my attention either 
Thursday or Friday previous to the accident. Am almost certain 
that it was Thursday. I went into the assembly hall to look for 
the leak because that is where Mr. Daniel told — it was. I told 
Mr. Gormley about the leak at the same time I spoke to Mr. Ger¬ 
man about it. Mr. Chamberlain did not go with me to look for 
the leak and was not present when Mr. Daniel spoke to me about 
it. I did not find the leak. I made no effort to find it in the 
old part of the building. I am supposed to do a thing of that 
kind and make a note of it. I made no report other than to tell 
German because it was contract work. I make my report to the 
principal, who makes it to the Franklin School and they notify 
the repair shop, and then the repair shop send- someone down who 
fixes the leak, if it is in the old building; I do not know whether 
that was done in this case. 

51 Whereupon it was conceded by counsel for the defendant 

that gas was used in the McKinley Manual School building 
for public purposes and that the bills for services of gas there were 
paid by defendant, the District of Columbia, 

Whereupon, Susie A. Tyrrell, duly sworn, testified, in substance, 
as follows: I am the widow of Conrad E. Tyrrell, who died Septem¬ 
ber 3. 1911. He was twenty-seven years old. Mv age is twenty- 
three years. We had one child, a boy, whose name is Milton 
Eugene. lie was born April 5, 1909. Prior to my husband’s 
death, he was in perfect health. His business was boiler-maker. 1 
remember the day of the explosion that caused my husband’s death. 
He was brought home that day between 3 and 4 o’clock, as far as 1 
can remember. He was seriously injured about the head. We sent 
for a physician immediately. Those who arrived said that my hus¬ 
band would need surgical aid and we got Dr. Harrison Crook. 1 
don’t remember which doctor arrived first because neighbors helped 
to get them for me. Dr. Crook came immediately after 1 called 
three times. It was after four—between four and six o’clock, as far 
as I can recollect, when Dr. Crook arrived at my house. I do not 
suppose he was there ten minutes before he made arrangements to 
have my husband carried to the hospital. They took my husband 
to the hospital. I went with him. My husband was at his home 
two to three hours before we got him to the hospital. I noticed 
the condition of his head—it was more inward. His injuries were 
inward. 

T am the administratrix of my husband’s estate and am the plain¬ 
tiff' in this case. My health and my child’s health are good. My 
husband earned fifteen dollars a week and he also earned extra 
money. He supported — and our child. He lived with me and 
our child. lie had lived with me ever since our marriage. 
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52 Whereupon William F. Meyers, a witness on behalf of 

plaintiff, testified in substance, as follows: 

1 am assistant and acting secretary of the Board of Commissioners 
of the District of Columbia, and identify a minute of said Board 
dated March 15, 1899, and in force in 1911, which was offered and 
received in evidence and is as follows: 

“1 he audit at the office of the Superintendent of Repairs is hereby 
placed under the immediate control of the Engineer Commissioner. 
March 15, 1899. (Signed) John B. Wight, John W. Ross and 
Lansing II. Beach, Commissioners of the District of Columbia. At¬ 
test, William Tindall, Secretary." 

7 %J 

Whereupon, Sidney L. IIeciiixger, a witness on behalf of plain¬ 
tiff'. testified, in substance, as follows: 

On September 2. 1911, 1 was engineer and assistant superintend¬ 
ent of the Gormley-Poynton Company employed on the third addi¬ 
tion to the McKinley Manual Training School. I smelled gas be¬ 
fore the accident happened, but I do not know how many days be¬ 
fore. or whether it was the same day. 1 remember going through 
the building looking for the gas with Mr. German, the inspector, 
before the accident, but cannot tell how many days before. 1 did 
not call Mr. German's attention to the leak, and do not know whether 
Mr. German was the first one who called my attention to it. Some¬ 
body called my attention to it. We searched for the leak all over 
the building. 1 think we smelled gas in the assembly hall the first 
time. I suppose we attemtped to search the boiler room; do not 
remember that exactly; it was almost impossible to search the boiler 
room for it because it was a large room and had lots of machinery 
in it, and the lights are high up on the ceiling, and those that were 
in there were lighted. .V plumber could have found the leak 1 sup¬ 
pose, by using peppermint or whatever they use to try it. I 
58 do not know whether peppermint is the proper stuff, but they 
use some chemical. I do not know how it is done. I know 
that the gas was not tinned of! and that peppermint was not put in 
Mr. German in searching for the leak. 

On Cross-examination said witness testified, in substance, that lie 
und German tried to find this leak by walking around the’buildin- 
smelling. 


O' 

to 


M hereupon George C. Jordan, a witness on behalf of plaintiff, 
testified, in substance, as follows: 

I a in local managei of the Equitable Life Assurance Society of 
New Aork, and have been in the life insurance business for more 
than twenty years, and that according to the American experience 
table, (which the witness produced while on the stand and which he 
consulted while testifying) which said tables comprise the experi¬ 
ences m dealing with many thousands of lives at different ages for 
lengths of years, and the one which Insurance Companies go bv in 
making computation of premium values etc. The expectation of 
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life, according to the table, of a man 27 years old and in good 
health would be 37.4 years. 

On direct-examination witness was asked the expectation of life 
ot a woman 23 years old and in good health and the expectation 
of life ol a child 4 years ol age and in good health in accordance 
with the tables, to which questions counsel for defendant sev¬ 
erally objected upon the ground that under Sections 1301 and 1303 
of the Code the expectation of life of the widow and child are nut 
admissible in evidence, but the Court overruled said objection, to 
which ruling counsel for defendant then and there excepted, which 
exception was duly noted upon the minutes of the Court. Wit¬ 
ness then answered that the expectation of life at 23 years would 
be 40.2 years; that said table only begins at ten and the ex- 
54 pectation of life at that age is 48.7, and that at 4 years of 
__ r , a S e h would run a little longer than that, nearly 50 vears. 

\\ heieupon 1 rkderic k S. V er_m illiqn. a witness on behalf of 

plaintiff, testified, in substance, as follows: 

1 am assistant janitor of the McKinley Manual Training School 
and will have occupied that position 3 years on July 1, 1913. About 
two or three days before the explosion in question 1 went with 
Maddox all around the building endeavoring to find a leaking gas 
pipe. I first smelled the gas in the assembly hall, and do not re¬ 
member going into the boiler-room. I could not locate the leaking- 
gas pipe. 1 saw Mr. German, the District inspector, at said building 
the morning before the explosion. I do not know whether German ‘ 
looked for the gas leak, and have no recollection of conversing with 
him as to the leaking gas pipe. 


Whereupon Dr. Charles S. White, a witness on behalf of the 
plaintiff testified, in substance, as follows: 

1 am deputy coroner of the District of Columbia. On September 
3, 1911, I performed an autopsy on the body of the late Conrad E. 
Tyrrell. 

The witness produced his notes of the result of said autopsy. Con¬ 
tinuing, he testified: 

I found this person a man of middle age, about 150 pounds in 
weight, muscularly developed. I found an abrasion or bruise be¬ 
tween the eyes. On the right side there had been an operation per¬ 
formed and a piece of the bone removed from the skull, and under 
this was a hemorrhage on the right side and also a hemorrhage on 
the left side of his brain, suggesting that some violence had pro¬ 
duced the hemorrhage. The pieces of bone had been removed from 
the skull, I imagined bv an operator, because the wound had been 
sewed up. I performed the autopsy September 3, 1911, at 
55 the Morgue, as deputy coroner. 


Whereupon the plaintiff rested. 
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Testimony of Defendant. 

\\ hereupon, the defendant, to sustain the issues upon its part 
joined, read in evidence the deposition of W illiam il. German, 
taken at Raleigh, IS. C., who testified, in substance, as follows: 

1 have been employed at Raleigh, K. C., since (September 12, 1 ( J12, 
and my said employment at said city will continue for some time— 
1 am unable to tell how long. 1 do not expect to be in the District 
of Columbia at the time this case is tried, and on account of my 
present employment 1 cannot go there to testify, in the month of 
September, 1 Dll, and previous thereto, 1 was employed by the Dis¬ 
trict of Columbia, as Inspector of Buildings, under the Municipal 
Architect, being so employed at the McKinley Manual Training 
School Building in said District, where an explosion occurred in 
September, 1911. it was on Saturday. A gas leak in that building 
was reported to me by the janitor, and after endeavoring to find 
the leak without success, 1 asked Conrad E. Tyrrell if be detected 
any odor of gas among the conduits and piping overhead where he 
was working, l ie repl i ed that he d id not, and cautioned him not 
to proceed until the leak had Been discovered. 1 also reported the 
matter to the man in charge or rather the contractor’s man in charge 
and also later to Mr. Gorin ley himself. The odor of gas was first 
detected so far as 1 know on Friday, a day before the accident. The 
odor was in the assembly room over the boiler-room, where Mr. 
Tyrrell was working, lie was working on the breeching. In rela¬ 
tion to the boilers the breeching was to the side and above. 

I cannot tell exactly whether Tyrrell was on the 
5b side or on to}), he was either at the side or top. The conduits 
and pipe or pipes, in regard to which 1 asked Tyrrell when 
1 spoke to him about the odor of gas, were in the angle between 
the wall and the ceiling. They were exposed to view. Then the 
explosion occurred, 1 was on my way out to the corridor, on my 
way' to the janitor to have him turn the gas off. My recollection is, 
{Eat on going out T told Tyrrell that I was going to have the janitor 
tur n the gas of f. The contractor’s man or employe to whom 1 re¬ 
ported the odor of gas brought to my notice previous to the accident 
was a Mr. W allace. 1 don’t remember whether it was on Friday 
afternoon or Saturday morning, i reported the odor of gas to Mr. 
Gormley on Saturday morning. My recollection is that the acci¬ 
dent happened about two o’clock in the afternoon. During Friday , 
when the odor of gas was noticeable in the assembly room over the 
boiler-room, 1 assisted the janitor in trying to locate the source of the 
odor in the assembly hall, thinking there was where the leak was. I 
made no efforts to locate the odor in the boiler-room, other than 
asking Tyrrell if he could discover any odor along the pipings or 
conduits. J assisted Mr. Tyrrell over to the drug store opposite the 
building and helped dress the abrasion on his forehead and sent 
for a little brandy which he took. Forsberg’s automobile came and 
took him home. 
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On cross-examination witness testified: 

I was first employed by the District in September. 1909- my 


, UI , P™mr job of construction at McKinley School 

sn^! ,r ' e "t r f’ , 191( ! ; that there was a superintendent of in- 
spectors on all jobs, but he was not located in said building* said 

superintendent of inspectors would visit said building some- 
nnes once a day and sometimes less frequently; that my 
hours of w ork on th is particular building were from the time 
operations were commenced in the morning until they ceased, and 
was under the direction of the superintendent of inspectors and 
the Municipal Architect; that I never inspected the gas pipes in 
the boiler-room ; that the part of tTTTFmldmg in which Tyrrell was 
working w-as the second addition which at that time had been 
elected about six years; that 1 first learned of the presence of gas 
in said a f embly room about 8 o’clock in the morning of the day 
pievious to the explosion, from the janitor, Maddox. After 1 ob¬ 
tained information that there was a leak of gas in the building, my 
recollection is 1 did not report the fact to the District Repair Shop 
Professor Daniel never informed me that gas was escaping under 
the floor of the assembly room; does not remember whether Maddox 
spoke to me about the escaping gas beneath the floor of the assembly 
room on f hursday prior to the accident that after endeavoring to 
find the leak of gas without without success I asked Tyrrell if he 
detected any odor of gas; this was somewhere between 9 and 11 
o clock on Saturday morning; that Tyrrell had several colored men 
helping him, and if any of them complained on Friday before the 
accident about the odor of gas where they were working it did not 
come to in) knowledge. \\ itness was asked if he made any report of 
escaping gas to any official of the District of Columbia when he 
first learned of said escaping gas, witness answered, “to this 1 can¬ 
not reply; 1 may have done so in my daily report, but 1 do not re¬ 
member.” The daily report was addressed to the Municipal Archi¬ 
tect. The place where Tyrrell was working was very dark. 1 first 
learned of the escaping gas early Friday morning. I <£d not direct 
the janitor to turn off the gas. at this time, but on‘Saturday pre¬ 
ceding the accident I looked for the janitor to have him turn off* the 
gas, but it being Satuida) the janitor was not to be found 
58 just at this time. This was just preceding the accident, I 
requested Tyrrell to find the leak of gas by asking him to 
smell along die pipes to see if he could detect the odor of gas, and 
my recollection is that Tyrrell did so, and replied that he could not 
detect it. This was in the forenoon of Saturday. I never went on 
to}) of the boiler; I understood that gas was of a highly explosive 
nature. I do not remember that Tyrrell complained to me on Friday 
about the presence of gas; may have requested Hechinger to try to 
find said leak, as he was employed by the Gormley-Poynton Com¬ 
pany. 

On redirect-examination witness testified, in substance that he has 
not been in the employ of the District of Columbia since June 1, 
1912, and is in no manner interested in the result of this suit. 

5—2600a 
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Whereupon, William L. Webster, sworn on behalf of the de¬ 
fendant, testified, in substance as follows: 

1 was chief inspector for the District of Columbia in the construc¬ 
tion of the third addition to the McKinley Manual Training School 
building. 1 was supposed to visit the job daily. 1 was at the job two 
hours after the accident in this case happened. Prior to the explo¬ 
sion. 1 went over the building while the work was in progress; can¬ 
not sav l did this every day but did it every time I visited the build¬ 
ing. The District had a local inspector named German. It was 
his duty to he at the work every day from the time they started work 
until thev quit. The District was erecting a new building; and 
there were many modifications of the old building that were made 
necessary by the addition of the new building. We had to put in 
two new boilers. Of course that made many changes necessary in the 
boiler room, where this explosion took place. 

59 There are many pipes between the top of the boiler and 

the ceiling of the boiler room. I judge about four or five 
feet space is in there. I was on top of the boiler two hours after the 
accident happened, but was not there prior to the accident I saw 
where the hole was blown in the ceiling. I took a ladder and got up 
on the boiler. The breeching was about 2 Vi to 3 leet distant from 
the top of the ceiling. A part of the pipe was encased m the efrra 
cotta and a part of it sunk below the terra cotta ceiling. 

There was an elbow in said gas pipe which was cracked and there 
were several conduits, five or six, 1 don’t know exactly how many, 
that were hooked on to this pipe. Saw these pipes were hanging 
there two or three hours after the accident. Saw them before the 
accident, but not in the same position. There was a great deal ot 
work done from day to day after 1 left the job that I do not know 
anything about. Before the accident, I did not see these pipes hang¬ 
ing there tied up on this gas pipe. The Carroll-Electric Company 
wa« doing the work there in connection with the pipes I saw hang¬ 
ing from the conduit. They had run the pipes through a partition 
wall between the boiler room and the room adjoining. 1 suppose 
thev had protruded from that wall 10 or 12 feet, and they wove sup¬ 
ported on this gas pipe. They were not in the permanent position 
thev were intended to occupy. They were put there temporarily 


during the installation. 

On cross-examination, witness testified: Witness was asked to state 
where the cracked elbow in the gas pipe was, and he answered: 
These terra cotta arches are 12 inches deep, and on top of that arch 
after they are placed we put in a two inch cinder fill in which to 
imbed the timbers to which the finished floor is nailed. The elbow 
was b roe A n right at the top of that arch, in the cinder fill. 

BO T discovered it when I made an inspection, about 2 hours 

after the accident happened. It is impossible for me to state 
exactly how long the pq>e had been broken. If the pipe had been 
broken before the gas would have been noticed throughout the build- 
ing. l'he crack was right in the re-entrance of the angle of the 
elbow. That elbow was 4 or 5 feet to the smoke-box or breeching. 
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Whereupon Henry B. T homps on, a witness sworn on behalf of 
the defendant, testified, in substance, as follows: 

I am engineer at the McKinley Training School and have occupied 
that position ever since the school started, that is, 1902. I have 
charge of the mechanical department of the school. At the time of 
the explosion T was engineer there. I was in the engine room at the 
time of the explosion occurred, when Mr. Tyrrell was injured. I 
had been in the room, off* and own, where Mr. Tyrrell was working. 

I do not recollect whether I had been in that room where he was 
working on the day of the explosion. T do not recollect whether I 
detected any odor of gas in there at any time prior to the explosion. 

T had no special time to go in the room where Mr. Tyrrell was work¬ 
ing. I would go in there a half dozen times a day or a dozen times 
a day. A gas pipe in the boiler-room where Mr. Tyrrell was working 
was located about 8 inches from the ceiling—practically over his 
head. Tt was near the corner of the room. There was breeching all 
along the gas pipe. One gas pipe and several water pipes were ex¬ 
posed. Prior to the accident, I saw no other pipes around that or 
attached in any way, nr any other pipes or conduits or anything of 
that sort. At the time of the explosion I was about 30 or 35 feet 
from the boiler-room. T heard the explosion and went in there. 
There was a man on the ladder and I climbed up the boiler front to 
assist the man. I did not know what had happened at that 
01 time. At that time you couldn't see anything hut dust and 
pieces of terra cotta. Mr. Forsherg had been engaged to put 
in the breeching. Prior to the explosion, I did not see anything 
done by anyone in connection with this gas pipe which exploded. 
There were several electric conduits in the vicinity of that gas pipe. 
I do not remember whether or not any electric or other conduits 
were installed. I never examined the place before the explosion, but 
at the time of the explosion Mr. Tvrell came down there and we 
assisted him into the engine room, and we wanted him to go to the 
hospital. T telephoned to the hospital for the ambulance. Prior to 
the time of the explosion, T did not see any pipes hanging from the 
ceiling, attached by a rope to anything. T do not know anything 
about anybody jacking up any pipe or conduits there prior to the 
explosion. 

No cross-examination. 

Whereupon John P. Chamberlain, a witness sworn on behalf of 
the defendant testified in substance as follows: 

Tn September 1911. I was engaged in erecting engines in the 
McKinley Training School Building, and was there at the time of 
the explosion in which Mr. Tvrell was injured. I had been there the 
entire summer, from the time school let out in June. I was not 
down in the boiler rom where Mr. Tvrell was working on the breech¬ 
ing much of the time. I had gone down there hut I had never 
worked in there. I do not remember how often I went in there 
before this explosion took place. I was not there every day prior to 
the explosion. When T went in there I never smelled any gas. I 
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know there were six conduits that led to the old switchboard; before 
the engine room was moved they ran down behind the boiler between 
the boiler and the walls. The gas pipes that exploded ran within a < 
foot below it—they were on top—they were supported by an air shaft. 
The conduits were old ones. T don’t know anything about any that 

%J n «y 

were put in there. 

62 Before this explosion, 1 did not see anything attached to 
this gas pipe which exploded. I saw nothing hanging from 

a rope in that room prior to the explosion. I did not see that any 
jack was used there prior to the explosion, in connection with the 
conduits. 

Whereupon, the following occurred: 

Mr. Marshall: If the Court please, that is our case. Wo have 
no further testimony. T would like to submit some instructions. 

With your Honor’s permission, 1 want to make a formal offer of 
proof under the general issue of the facts set out in this plea which 
vour Honor has declined to.admit, and of the fact that the plaintiff 
in this case, as the record already shows, is administratrix, and that 
she made this settlement and that there was an order of court passed 
in that administration cause authorizing her to compromise and 
settle that claim for the death of her husband with these individuals. 

Counsel for the defendant, the District of Columbia, did not exhibit 
to the court or to counsel for the plaintiff any paper writing of any 
kind purporting to constitute a release by the plaintiff in this case, 
either in support of his proffer, or otherwise. 

The Court having sustained a demurrer to the second plea of de¬ 
fendant filed in the case, thereupon sustained an objection by plain¬ 
tiff to the proffer as announced by counsel for the defendant, to which 
ruling counsel for the defendant noted an exception and the same 
was noted on the minutes of the court. 

The foregoing being the substance of all the testimony herein 
relevant to defendant’s exceptions, defendant rested. 

Whereupon counsel for defendant prayed the Court to instruct 
the jury as follows: 

63 I. 

The jury are instructed that upon all of the evidence they must 
return a verdict in favor of the defendant. 

II. 

The court instructs the jury to return a verdict for the defendant 
because of* the absence of sufficient legal evidence of negligence of 
defendant which occasioned the death of plaintiff’s intestate. 

HI 

The Court instructs the jury that their verdict must be for the de¬ 
fendant because of the contributory negligence of the plaintiff’s 
intestate, * 
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If the jury finds from the evidence that plaintiff’s intestate was 
instructed not to, or warned against endeavoring to detect the leak ' 
of gas alleged in the declaration, with any lighted substance, arid k 
that plaintiff’s intestate disregarded said instruction or warning, and 
that his said neglect contributed to his injuries and death, then their 
verdict must be for defendant. 


V. 

The jury are instructed that if they find from the evidence that ^ 
plaintiff’s intestate, prior to the explosion of gas, had knowledge 
that gas was escaping or leaking as alleged in the declaration, and 
endeavored to find said leak in the manner referred to in the preced¬ 
ing instruction, then their verdict must be for defendant. 

- ¥ 

VI. 

d’he jury are instructed that in considering the question of con¬ 
tributory negligence they are not confined to the evidence offered on 
liehalf of the defendant, and if the existence of any negligence on ./ 
the part of the plaintiff’s intestate which contributed to the 
64 accident, appears in the plaintiff’s evidence or from the testi¬ 
mony of The plaintiff’s witnesses, then the plaintiff is not 
entitled to recover. 

VII. 

The jury are instructed that no resumption of negligence can 
arise against the defendant from the mere fact that the accident 
happened, but the burden of proof is on the plaintiff to establish 
negligence on the part of the defendant. 

(The Court: The degree of proof is wrongly stated. Negligence 
must be proved only by a preponderance of evidence.) 

VIII. 

The jury are instructed that if they find from the evidence that 
neither plaintiff’s intestate nor the defendant were guilty of negli- J 
gence then their verdict must he for the defendant. (Granted.) 

IX. 

The jury are instructed that their verdict must be based solely 
upon the evidence; that their sympathy for the plaintiff should have 
no effect on their verdict; that the burden of proof is upon the plain¬ 
tiff to establish by preponderance of evidence that the injury to 
plaintiff’s intestate proximatelv resulted from the negligence of the 
defendant. (Refused for use of word ‘‘establish.) 

X 

The jury are instructed that the declaration or typewritten state¬ 
ment of the plaintiff’s case has no probative force, and that any 
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verdict which the jury may render should be based solely on the testi¬ 
mony given from the witness stand without reference to the con¬ 
tents of said declaration. (Granted.) 

XI. 

The jury are instructed that they must return a verdict in favor 
/ ^ of the defendant because in the erection or alteration ot a 

65 public school building the defendant was exercising a govern¬ 
mental function. 

XII. 

The jury are instructed that there can he no allowance of dam¬ 
ages on account of injury to the feelings of the relatives of decedent, 
or on account of any affection they may have for said decedent or 
decedent may have had for such relatives, or on account of any 
suffering, physical or mental, of the decedent or his relatives. 1 he 
recovery, if any, must he solely for the pecuniary injury sustained 
by the relatives of said decedent to l>e determined by what they 
would have received or what it may be reasonably expected they 
would have received from decedent but for his death or what it may 
be reasonably concluded said relatives were deprived of by the death 
of said decedent and the evidence must furnish the jury with some 
substantial tangible guide by which they can determine what 
pecuniary loss, if any, the plaintiff has sustained, and no damages 
are to he allowed plaintiff against the defendant by way of punish¬ 
ment. (Granted.) 

XIII. 

If the jury find from the evidence that the injury to the plaintiff s 
intestate was caused by the act or neglect of a fellow-servant, then 
their verdict must be for the defendant. 

XIV. 

c 

If the jury find from the evidence that plaintiff’s intestate ne¬ 
glected to secure proper medical attention to his injuries as set forth 
in the declaration, and that if lie had secured such medical atten¬ 
tion, he might have survived said injuries, then they are instructed 
to return a verdict for the defendant. 


XV. 

The jury are instructed to return a verdict for the defendant 
because plaintiff’s intestate, at the time of the injuries to 
66 him as alleged in the declaration, was in the employ of an 
independent contractor. 

And thereupon counsel for the defendant orally moved the Court 
to instruct the jury that as a matter of law the facts herein did not 
constitute a nuisance. 

And thereupon the Court granted the eighth, tenth and twelfth 
instructions of defendant but refused to instruct the jury as prayed 
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in the first, second, third, fourth, fifth, seventh, ninth, eleventh, 
thirteenth, fourteenth and fifteenth of said instructions, and also 
refused the oral motion of counsel for defendant to instruct the jury 
that the facts as proven did not constitute a nuisance, to which rul¬ 
ings of the Court upon each of said instructions and said oral 
motion,.counsel for defendant then and there separately noted ex¬ 
ceptions which wore duly allowed and noted upon the minutes of 
the Court. 

During the consideration by the Court of the instructions sub¬ 
mitted by counsel for defendant, the following occurred: 

The Court: 1 suppose you mean what you say, Mr. Marshall, 
when you adopt these words (referring to the measure of proof set 
forth in prayers submitted by defendant) ; that you want the Court 
to tell the jury that the burden of proof is upon the plaintiff to 
“establish by the preponderance of the evidence? 

Mr. Marshall: Yes, sir; J think that is correct. 

The Court: Well, that is not a correct rule of proof, and the in¬ 
struction is refused on that ground. 

Mr. Marshall: The use of the word “establish” I take it is not 
proper in that instruction. Will your Honor modify it? * 

The Court: No, 1 will not modify it. You may modify it if 
you want to. 

67 And thereupon the Court charged the jury as follows: 

“Gentlemen of the jury, in this case for a mere act of 
isolated negligence the municipality of the District of Columbia 
would not be responsible, no matter what the result of the isolated 
act of negligence was. The District in this action, if responsible at 
all, can only be responsible upon the theory that the death of Mr. 
Tyrrell resulted from the maintenance of a nuisance, in the first 
place, and secondly that the District of Columbia maintained the 
nuisance. Therefore you have ^oj to understand what ©a nuisance; 
and after that you will have to understand the criteria which deter¬ 
mine whether there was a nuisance in this case (ffiat makes the Dis¬ 
trict responsible for maintaining it. «. /V * 

I perhaps by something in the nature of a demonstration had 
better convey to your minds the significance theHegal term “nui¬ 
sance,” and 1 might begin by saying that the great entity of the 
public has some rights that no mere individual alone can claim are 
personal to him, except that he gets them by reason of the fact that 
lie is one of the public. For illustration, the public has the right 
that the public air which the public relies upon to breathe shall not 
be rendered impure by noxious vapors or gases. It has the right that 
the public health shall not be affected by anything that renders the 
public air impure to be breathed. It has the right that the general 
safety of the public, the public life, shall not be endangered by the 
putting abroad of any substance which in itself is a menace to the 
safety of public life. 

There may be a single, isolated act of negligence, which while it 
mig htmntercfere with the rights of the public would not amount to 
a nuisance. For illustration, if anyone should propel a vehicle down 
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a thickly used thoroughfare belonging to the public, at such 
(58 rate of speed as to imperil the safety of the public who were 
on that street, that would be an act of negligence which inter¬ 
fered with the right of public safety, but it would not be a nuisance, 
because it was a single, isolated act, which only for the instant, and 
not continuously, violated the right of the public. The significance 
of the term “nuisance lies in the consideration that nothing can be 
a nuisance unless it produces a continuity in the violation of the 
right of the public. That is the distinction which differentiates a 
wrong which amounts to a nuisance from a wrong which is merely 
a single act of negligence, and is not a nuisance, because it is only 
temporary and not continuous. 

Therefore you first have to determine in this case whether or not 
the escape of gas amounted t<> a nuisance, and you would determine 
that by considering the nature of the locality, the degree of popula¬ 
tion there, the extent to which the public was in contact, whether 
remotely or closely, with the very location and locality, and whether 
or not, considering the escape of gas, both with respect to the time 
during which the escape had continued and the amount of gas that 
escaped during that time, all taken together there is shown to have 
been a continuance, a continuing violation, of a public right, either 
to the purity of the public air or violation of the right, of public 
safety, which, by reason of(Q^Nnntinuity of the violation of the 
right, amounted to a nuisance. No court can tell you how much 
time of continuitywd the escape of gas would he necessary to consti¬ 
tute a nuisance. That is a thing for you to decide according to the 
details of the particular case, depending largely upon the determina¬ 
tion in the particular case to what extent, if at all, the safety or 
health of the public is menaced, and the continuity of time that that 
may involve. If. therefore, you should find in this case, according 
to those criteria, that there was a nuisance in the escape of 
b9 this gas. you will have to proceed, second, to dl'tl'l iTflne 
whether the District is responsible for that nuisance. 

Illuminating gas is a dangerous substance, and it is grille jtJ law 
that whoever is in control of a dangerous substance is lirnTer a A oer- 
tain duty to keep it in control and not to permit it to escape. The 
measure of that duty may generally be stated to be that the cus¬ 
todian or user of such a dangerous substance is under the duty to use 
such care to control and confine it as one of reasona blg cautio n and 
prudence would use under all the circumstances. 

What is reasonable care in one case might not be reasonable care 
in another case: because what might be reasonable with respect to 
one substance might not be reasonable respecting another substance. 
Therefore, the degree of care which amounts to reasonable care, you 
see, depends on the nature of the substance and the Tiatur& of its 
escape. 

Therefore, if you find that there was a nuisance in this case, and 
you find that the District of Columbia did not use that degree of 
care that a man of reasonable care and prudence would have used 
under the same circumstances to keep this gas in the gas pipe, then 
the District of Columbia would be responsible for the maintenance of 
the nuisance. But in no other aspect of the case is it possible for a 
recovery to be properly had against the District of Columbia. 
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If you find therefore that there was a nuisance, and that the Dis¬ 
trict was responsible for it, rfTTen) your next consideration is the 


amount appropriately to be awarded to the plaintiff by way of a 
verdict. 

The action for wrongful death does not exist ftnywhere unless a 
statute authorizes it. There is a statute which permits a recovery 
for wrongful death in the District of Columbia, and which limits the 
amount to be recovered in any case to $10,000, and also 
/0 limits the elements which are to be considered by the jury in 
the ascertainment of the sum proper for (pie compensation 
under the law. 

The statute here limits the elements for you to consider to the 
financial loss that is sustained by the next of kin of the deceased, 
that is, Mrs. Tyrrell and her child, the idea of the statute being that 
to the extent to which they have sustained a financial, pecuniarv 
loss, through the death of Mr. Tyrrell, they should be compensated 
for it. But for no other element than pecuniary loss can they be 
compensated under this act. It is as bearing upon the question of 
what pecuniary advantages Mr. Tyrrell probably would have pro¬ 
duced to his wife and child, that you were permitted to hear testi¬ 
mony concerning the age and health of Mrs. Tyrrell and the child, 
and the age and health of Mr. Tyrrell, so that you could judge from 
that, as well as you could, how long probably the child and Mrs. 
Tyrrell would have been receiving pecuniary advantage from him; 
how long he would probably have lived in order to supply that 
pecuniary advantage; and simply as aiding you on that same propo¬ 
sition of how much pecuniary advantage he probably would have 
brought to his wife and family if the accident had not occurred, you 
were permitted to hear what he was earning. In other words, vou 
are permitted to have that element in evidence as showing what was 
his productive power or earning power at the time of his death. 
Having those things in mind, the case is submitted to you.” 

Whereupon counsel for defendant renewed the exceptions noted 
to the Court’s refusal of certain prayers for defendant, and stated: 

“I desire to except to the portion of your Honor’s instruction in 
which you stated that the District of Columbia could be held respon¬ 
sible for the death of Mr. Tyrrell from a nuisance, under the facts 
in this case, and, of course, that as presented in this case the 
71 question of whether or not there was a nuisance there is ques¬ 
tion of fact to be determined by the jury; and further upon 
that point, I except to that part of your Honor’s instruction in which 
you said that it was the duty of the District of Columbia to use a 
reasonable degree of care in connection with these gas pipes main¬ 
tained on those premises.” 

The Court: “I understood it to be conceded that these gas pipes 
were under the control of the District. Was it not?” 

Counsel for Defendant: “No, sir.” 

The Court: “That they paid the gas bills.” 

Counsel for Defendant: “They paid the hills, but the entire 
premises was under the control of the Board of Education. The 
District pays a great many bills for various governmental matters.” 

The Court: “Just a moment, gentlemen. I put that matter in 
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that form because T understood it to be conceded that the District 
had control of the building, and therefore of the gas pipes. I ap¬ 
parently misapprehended counsel in that respect, and therefore I * 
leave it to you, gentlemen of the jury, as a question of fact to deter¬ 
mine whether of not the District of Columbia was in the control of 
the gas in the pipes of the building.” 

Counsel for Defendant: “On that point your Honor will also 
allow me an exception.” 

The Court: “Yes.” 

Counsel for Defendant : “On the ground that the law gives the 
control to the Board of Education.” 

The foregoing exceptions to the charge of the Court were then 
and there duly allowed and noted. 

After the noting of all of the exceptions hereinbefore set forth, 
and the making of the same a part of the rec ord, which is also 

72 made a part hereof, and because the matters^and things/here- 
inbefore recited are not matters of record, and In order that 

defendant may have this case reviewed on appeal, the defendant, by 
its attorneys, moves the Court to sign and seal this, its bill of excep¬ 
tions, to have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, which motion 
is granted by the Court; 

And thereupon the defendant tenders this, its Bill of Exceptions, 
and requests the Court to sign and seal the same, which is accord¬ 
ingly done now for then, this — day of-, A. D., 1913. 

-, Justice, [seal.] 

73 and things hereinbefore recited are not matters of record, 
and in order that defendant may have this case reviewed 

on appeal in the Court of Appeals of the District of Columbia, the 
defendant, by its attorneys, moves the court to sign and seal this, its 
bill of exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed and sealed, 
to the granting of which motion, the plaintiff, by her counsel, prior 
to the signing and sealing of the same, interposed objection to the 
court upon the ground that the court has no jurisdiction so to do for 
the reason that defendant’s bill of exceptions was submitted to the 
court one day too late, namely, on August 20, 1913—that the order 
passed in this cause on July 9, 1913, extended the time to submit 
said bill of exceptions and file transcript of record to August 20, 
1913, but the court overruled said objection and counsel for plain¬ 
tiff thereupon noted an exception to said ruling of the court, which 
exception is hereby allowed, and the motion of the defendant is 
hereby granted. 

And thereupon, the court signs and seals this, the defendant’s bill 
of exceptions, this 29th day of August, 1913, now for then. 

« c/sis Stj h WRIGHT, Justice, [seal.] 
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